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TO THE SECRETARY OF DEFENSE:

Based on the information available 1o me from ail sources, including the factual summary
from the Department of Defense Criminal Investigation Task Force dated June 17, 2004
and forwarded to me by you by letier dated June 29 , 2004;

Pursuant o the Military Order of November 13, 2001 on “Detention, Treatment, and
Trial of Certain Non-Citizens in the War Against Tegrorism™;

In accordance with the Constitution and consistent with the laws of the United States,

including the Authorization for Use of Military Force Joint Resolution (Public Law 107-
40);

L, GEORGE W. BUSH, as President of the United States and Commander in Chief of the
Armed Forces of the United States, hereby DETERMINE for the United States of
America that in relation to Ghassan Abdullah a] Sharbi, Depanument of Defense
Internment Serial No. who is not a United States citizen:

(1) There is reason to believe that he, at the relevant times:

(a) is or was 2 member of the organization known as al Qaida;

(b) has engaged in, aided or abetted, or conspired 10 commit, acts of international
tesroristn, or acts in preparation therefor, that have caused, threaten to cause, or
have as their aim to cause, injury to or adverse efiects op the United States, its
citizens, national security, foreign palicy, or economy; or

(c) has knowingly harbored one or more individuals described in subparagraphs
(a) or (b) above.

(2) It is in the interest of the United States that he be subject to the Military Order of
Novermber 13, 2001.

Accordingly, it is hereby ordered that, effective this day, Ghassan Abdullah al Sharbi
shall be subject t Military Order of November 13, 2001.

RE 1 (al Sharbi)
1 Page 1 of 1



UNITED STATES OF AMERICA )
)
v. )
)
GHASSAN ABDULLAH AL SHARBI ) CHARGE:
a’k/a Abdullah al Muslim ) CONSPIRACY
a/k/a Abu Muslim )

ICTI

. Junisdiction for this Military Commission is based on the President’s determination of
July 6, 2004 that Ghassan Abduilah al Sharbi (a/k/a/ Abdullah al Muslim a/k/a/ Abu
Muslim hereinafter “al Sharbi”) is subject to his Military Order of November 13, 2001.

. The charged conduct alleged against al Sharbi is triable by a military commission.

GENERAL ALLEGATIONS

. Al Qaida (“the Base™), was founded by Usama bin Laden and others in or about 1989
for the purpose of opposing certain governments and officials with force and violence.

. Usama bin Laden is recognized as the emir (prince or leader) of al Qaida.

. A purpose or goal of al Qaida, as stated by Usama bin Laden and other al Qaida
leaders, is to support violent attacks against property and nationals (both military and
civilian) of the United States and other countries for the purpose of, inter alia, forcing
the United States to withdraw its forces from the Arabian Peninsula and in retaliation
for U.S. support of Israel.

. Al Qaida opcrations and activities are directed by a shura (consultation) council
composed of committees, including: political committec; military committee; security
committee; finance committee; media committee; and religious/legal committee.

. Between 1989 and 2001, al Qaida established training camps, guest houses, and
business operations in Afghanistan, Pakistan, and other countries for the purpose of
training and supporting violent attacks against property and nationals (both military
and civilian) of the United States and other countries.

. In 1992 and 1993, al Qaida supported violent opposition of US. property and nationals
by, among other things, transporting personncl, weapons, explosives, and ammunition
to Yemen, Saudi Arabia, Somalia, and other countries.

. In August 1996, Usama bin Laden issued a public “Declaration of Jihad Against the

Americans,” in which he called for the murder of U.S. military personnel serving on
the Arabian peninsula.

RE 2 (al Sharbi)
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10. In February 1998, Usama bin Laden, Ayman al Zawahiri, and others, under the banner

11.

12.

13.

14.

of “International Istamic Front for Fighting Jews and Crusaders,” issued a fatwa
(purported religious ruling) requiring all Muslims able to do so to kill Americans

whether civilian or military — anywhere they can be found and to “plunder their
money.”

On or about May 29, 1998, Usama bin Laden issucd a statement entitled “The Nuclear
Bomb of Islam,” under the banner of the “Intemational Islamic Front for Fighting Jews
and Crusaders,” in which he stated that “it is the duty of the Muslims to prepare as
much force as possible to terrorize the enemies of God.”

Since 1989 members and associates of al Qaida, known and unknown, have carried out
aumerous temorist attacks, including, but not limited to: the attacks against the
American Embassies in Kenya and Tanzania in August 1998; the attack against the
USS COLE in October 2000; and the attacks on the United States on September 11,
2001.

CHARGE: CONSPIRACY

Sufyian Barhoumi, Jabran Said bin al Qahtani, and Ghassan al Sharbi in the United
States, Afghanistan, Pakistan, and other countries, from on or about January 1996 to on
or about March 2002, willfully and knowingly joined an enterprise of persons who
shared a common criminal purpose and conspired and agreed with Usama bin Laden
(a/k/a Abu Abdullah), Saif al Adel, Dr. Ayman al Zawahiri (a’k/a “the Doctor™),
Muhammad Atef (a/k/a Abu Hafs al Masri), Zayn al Abidin Muhammad Husayn
(a/k/a/ Abu Zubayda, hercinafter “Abu Zubayda™), Binyam Muhammad, Noor al Deen,
Akrama al Sudani and other members and associates of the al Qaida organization,
known and unknown, to commit the following offenses triable by military commission:
attacking civilians; attacking civilian objects; murder by an unprivileged belligerent;
destruction of property by an unprivileged belligerent; and terrorism.

In furtherance of this eaterprise and conspiracy, al Sharbi, Barhoumi, al Qahtani, Abu
Zubayda, Binyam Muhammad, Noor al Deen, Akrama al Sudani, and other members or
associates of al Qaida committed the following overt acts:

a. In 1998 Barhoumi, an Algerian citizen, attended the clectronics and
explosives course at Khalden Camp in Afghanistan, an al Qaida-affiliated
training camp, where he received training in constructing and dismantling
electronically-controlled explosives.

b. After completing his training, Barhoumi became an explosives trainer for
&l Qaida, training members of al Qaida on electronically-controlled
explosives at remote locations.

2 RE 2 (al Sharbi)
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. In or about August 2000, al Sharbi, a Saudi citizen and Electrical
engineering graduate of Embry Riddle University, in Prescott, Arizona,
departed the United States in search of terrorist training in Afghanistan.

. In July 2001, Muhammad Atef (a/k/a/ Abu Hafs al Masxi), the head of al
Qaida’s military committee and al Qaida’s military commander, wrote a
letter to Abu Muhammad, the emir of al Qaida’s al Farouq Camp, asking
him to select two “brothers™ from the camp to receive electronically-
controlled explosives training in Pakistan, for the purpose of establishing a
new and independent section of the military committee.

. In July 2001, al Sharbi attended the al Qaida-run al Farouq training camp,

where he was first introduced to Usama bin Laden. At al Faroug, al
Sharbi’s training included, inter alia, physical training, military tactics,
weapons instruction, and firing on a variety of individual and crew-served
weapons.

. During July and August 2001, al Sharbi stood watch with loaded weapons
at al Farougq at times when Usama bin Laden visited the camp.

. From July 2001 to September 13, 2001, al Sharbi provided English
translation for another camp attendee’s military training at al Faroug, to

include translating the attendee’s personal bayat (“oath of allegiance™) to
Usama bin Laden.

. On or about September 13, 2001, anticipating a military response to al
Qaida’s attacks on the United States of September 11, 2001, al Sharbi and
the remaining trainees were ordered to evacuate al Farouq. Al Sharbi and
others fled the camp and wcre told to fire warning shots in the air if they
saw Amencan missiles approaching.

Shortly after the Scptember 11 2001 attacks on the United States, al
Qahtani, a Saudi citizen and Electrical engineering graduate of King Saud
University in Saudi Arabia, left Saudi Arabia with the intent to fight
against the Northern Alliance and American Forces, whom he expected
would soon be fighting in Afghanistan.

In October 2001, al Qahtani attended a newly established terrorist training
camp north of Kabul, where he received physical conditioning, and
training in the PK Machine gun and AK-47 assault rifle,

. Between late December 2001 and the end of February 2002, Abu
Zubayda, a high-ranking al Qaida recruiter and operational planner,
assisted in moving al Sharbi, al Qahtani and Binyam Muhammad from
Birmel, Afghanistan to a guest house in Faisalabad, Pakistan where they
would obtain further training.

RE 2 (al Sharbi)
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1. By early March 2002, Abu Zubayda, Barhoumi, al Sharbi, al Qahtani, and
Binyam Muhammad had all arrived at the guest house in Faisalabad,
Pakistan, Barhoumi was to train al Sharbi, al Qahtani and Binyam
Muhammad in building small, hand-held remote-detonation devices for

explosives that would later be used in Afghanistan against United States
forces.

m. In March 2002, after Barhoumi, al Sharbi and al Qahtani had all arrived at
the guest house, Abu Zubayda provided approximately $1,000 U.S.
Dollars for the purchase of components to be used for training al Sharbi
and al Qahtani in making remote-detonation devices.

n. Shortly after receiving the money for the components, Barhoumi, Noor al
Deen and other individuals staying at the house went into downtown
Faisalabad with a five page list of electrical equipment and devices for
purchase which included, inter alia, clectrical resistors, plastic resistors,
light bulbs for circuit board lights, plastic and ceramic diodes, circuit
testing boards, an ohmmeter, watches, soldering wire, soldering guns, wire
and coil, six cell phones of a specified model, transformers and an
electronics manual.

0. Afier purchasing the necessary components, al Qahtani and al Sharbi
received training from Barhoumi on how to build hand-held remote-
detonation devices for explosives while at the guest house.

p. During March 2002, after his initial training, al Qahtani was given the
mission of constructing as many circuit boards as possible with the intent
to ship them to Afghanistan to be used as timing devices in bombs.

q. Afber their training was completed and a sufficient number of circuit
boards were built, Abu Zubayda had directed that al Qahtani and al Sharbi
were to return to Afghanistan in order to use, and to train others to
construct remote-contro} devices to detonate car bombs against United
States forces.

r. During March 2002 al Qahtani wrote two instructional manuals on
assembling circuit boards that could be used as timing devices for bombs
and other improvised explosive devices.

15. On March 28, 2002, Barhoumi, al Sharbi, al Qahtani, Abu Zubayda and others
were captured in a safe house in Faisalabad after authorities raided the home.

4 RE 2 (al Sharbi)
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Military Commission Case No. 05-0005

)
UNITED STATES )
)
v. ) Approval of Charges

)

GHASSAN ABDULLAH AL SHARBI ) November 4, 2005
a’k/a Abdullah al Muslim )
a/k/a Abu Muslim )
)

The charges against Ghassan Abdullah a2l Sharbi (a/k/a Abdullah al Muslim, a‘k/a
Abu Muslim) are approved. Referral for trial and appointment of a panel of officers to
serve as a Military Commission will be published in a separate order.
John D. Altenburg,

Appointing Authority
for Military Commissions

G RE 3 al Shart)
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Military Commission Case No. 05-0005

)
UNITED STATES )
)
v. )
) Referral
GHASSAN ABDULLAH AL SHARBI )
a/k/a Abdullah al Muslim )
a/k/a Abu Muslim ) DEC 12 &%
)

The charges against Ghassan Abdullah al Sharbi (a/k/a Abdullah al Muslim, a/k/a
Abu Muslim) are referred, as a noncapital case, to the Military Commission identified in
Appointing Order No. 05-0006. As soon as practicable, the Presiding Officer will
conduct those sessions he deems appropriate to ensure the expeditious conduct of the

trial.
John D. Altenburg, Jr.

Appointing Authority
for Military Commissions

G RE e p)
Page 1 of 1



Military Commission Case No. 05-0005

UNITED STATES Military Commission Members

V. Appointing Order No. 05-0006
GHASSAN ABDULLAH AL SHARBI
a/k/a Abdullah al Muslim

a/k/a Abu Muslim

DEC 12 205

The following officers are appointed to serve as members and alternate members,
respectively, of a Military Commission for the purpose of trying any and all charges
referred for trial in the above-styled cease. The Military Commission will meet at such
times and places as directed by the Appointing Authority or the Presiding Officer. Each
member or altemate member will serve until removed by proper authority.

In the event that one or more of the members, not including the Presiding Officer,
is removed by the Appointing Authority, one or more of the alternate members will
automatically be appointed, in order, to replace the removed member(s), until either all
removed members have been replaced or no alternate members remain. Should the
Presiding Officer grant a challenge for cause against any member, that member will be
removed as a member, excused from further proceedings, and automatically replaced by
the next altemnate member. Any alternate member appointed under the automatic
replacement provisions herein described shall become a member of the commission and
shall be subject to removal and automatic replacement as 1f originally appointed as a
member. In accordance with Paragraph 4(A)(1)&(2) of Military Commission Order No.
1, should no alternate member be available to replace any member I remove or any
member removed pursuant to a challenge for cause, and provided that at least three
membexs, in addition to the Presiding Officer, remain, the commission may proceed
without appointment of additional members.

Captain Daniel E. O’Toole, USN, Presiding Officer
Colonel [USAF, Member

Colonel USAF, Member
Colonel SAF, Member

Colonel USA, Member

Colonel SA, Member

Captain USN, Member
USN, Altemate Member

Lieutenant Command
Lieutenant Colonell SMC nd Al ember

John D. Altenburg Jr
Appointing Authority f tary Commissions

I RES o Shar)
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OFFICE OF THE SECRETARY OF DEFENSE
OFFICE OF MILITARY COMMISSIONS
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

QFFICE OF THR
CHIZF PROSECUTOR

December 15, 2005

MEMORANDUM FOR LIEUTANANT USNR
CAPTAIN SAF

SUBJECT: Detailed Prosecutors

Consistent with my authority as Chief Prosecutor and the provisions of Sections 4B(2) of
Military Commission Order No. 1, dated August 31, 2005, and Section 3B(9) of Military
Commission Instruction No. 3, dated July 15, 2005, the above named counsel are detailed and

designated as follows:
United States v, Al Sharbij
Detailed Prosecutor:
Lievtenant (SN USsNR
Detailed Assistant Prosecutor:
Captair D s AF

MORRIS D. DAVIS

Colonel, U.S. Air Force

Chief Prosecutor

Office of Military Commissions
cc:
Deputy Chief Prosecutor

Preted o6 @ Recycied Poper RE 6 (al Sharbi)

9 Page 1 of 1



DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL

1620 DEFENSE PENTAGON
WASHINGTON, DC 20301-1620

14 November 2005
MEMORANDUM DETAILING DEFENSE COUNSEL
To: Licutenant Commander (Select) William C. Kucbler, JAGC, USN

Subj: DETAILING LETTER REGARDING MILITARY COMMISSION
PROCEEDINGS OF GHASSAN ABDULLAH AL SHARBI

1. Pursuant to the sutharity granted to me by my appointment as Chief Defense Counsel;
Sections 4.C and 5.D of Military Order No. 1, dated August 31, 2005, and Section 3.B(8)
ofhﬂmcmﬂldmmm4,dmsm16,2005,ywmhauby
detailed as Military Counsel for all matters relating to Military Commission proceedings
involving Ghassan Abdullah al Sharbi. Your sppointment exists until such time as any
findings and sentence become final as defined in Section 6. H{2) of Military Commission
Order No. 1, unless you are excused from representing Mr. al Sharbi by a competent
suthority.

2. In your representation of M. al Sharbi, you are directed to review and comply with the
President’s Military Order of November 13, 2001, “Detention, Trestment, and Trial of
C«ﬁan&hmmﬁchAmem."ﬁsFed.R@ﬂ,sss (Nov. 16, 2001),
Military Commission Orders Nos. 1 and 3, Military Commission Instructions 1 through 9,
and all Supplementary Regulations and Instructions issued in sccordance therewith, You
are directed to ensure that your conduct and activities are consistent with all applicable
prescriptions and proscriptions.

3. You are directed 10 inform Mr. al Sharbi of his rights before & Military Commission. In
the event that Mr. al Sharbi chooses to exercise his rights to Selected Military Counsel or
his right to Civilian Defense Counsel as his own expense, you shall inform me as soon as
possible.

4. In the cvent that you become swaze of 2 conflict of interest arising from the
representation of Mr. al Sharbi before a Military Commission, you shall immedistely
inform me of the nature and facts concerning such conflict. ‘You should be aware that in
addition to your State Bar and Service Ruies of Professional Conduct, that by virtue of your
appointment to the Office of Military Commissions you will be attached to the Defense

Legal Servioes Agency and will be subject o professional supervision by the Department
of Defense General Coungel.

Q RE 7 (al Sharbi)

10 Page 1 of 2



5. You are directed to inform me of all requirements for personnel, office space,
mmmmﬁmdﬁodmww al Sharbi.

AT I =

Dwight H. Sullivan
ColMUniudswsM-incOotpuRadw

cc:
Colonel Moxris Davis

Bn'%’er General Thomas L. Hemingway
Mr,

RE 7 (al Sharbi
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US v. al Sharbi: Directions of the Presiding Officer Page 1 of 2

Hodges, Keith

From: Hodges, Keith (D

Sent: Wednesday, December 21, 2005 11:45 AM

- -
Subject: US v. al Sharbi: Directions of the Presiding Officer

Attachments: Email and attachment - First instructions by PO Chester adopted by POs O'Toole and
Kohimann, 21 Dec 05.pdf; PO 2 - al Sharbi - Discavery Order - 21 Dec 05.pdf; Significant
Commission Dates - worksheet v1.doc

1. This email, and attachments 1 and 2, are being added to the filings inventory as PO 1. (See POM 12-1
for a description of the Filings Inventory.)

2. I am Keith Hodges, the Assistant to the Presiding Officer in the case in the subject line of this email.
My duties are outlined in Presiding Officer Memorandum (POM - which serve as rules of court) 2-2.
That POM, and all the others POMs, can be found at:

http://www.defenselink.mil/news/Aug2004/commissions_memoranda.html. This email, and all others
that I send that state "BY DIRECTION OF THE PRESIDING OFFICER" are sent at the Presiding

Officer’s direction. The Presiding Officer has directed that all the current POMs, to include as later
modified or supplemented, are in effect for this case.

3. You attention is invited to the enclosed Discovery Order (PO 2) for compliance by the parties.

4. NLT 5 Jan 06 the Presiding Officer wishes to know what is the earliest possible time that you and can
attend a session of the Commission, without the other members, at Guantanamo to accomplish the
following business ("Reply all" with your answer):

a. Initial session without members (convening of the Commission.)

b. Accused's election of counsel.

c. Voir dire of the Presiding Officer (materials to assist you in voir dire will be sent at a later time.)

d. Discussion - and if necessary - litigation concerning the attached discovery order, its terms and
enforceability.

e. Entry of pleas. (If the accused requests to defer pleas, the Presiding Officer advises he will grant the
request.)

f. Motions. (If the parties request to defer motions - except a motion as to the wording, terms, and
enforceability of the discovery order - the Presiding Officer advises he will grant the request.)

g. Setting a schedule for future sessions and the trial to include: law motions (motions other than on
the admissibility or form of evidence); evidentiary motions; voir dire of the other members, and the trial.
The dates the Presiding Officer will be looking at are those on the attached “Significant Dates
Worksheet.”

RE 8 (al Sharbi)
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US v. al Sharbi: Directions of the Presiding Officer Page 2 of 2

5. If you request a date in paragraph 4 above later than 13 February 2006, your reply must include the
reasons for the delay and a calendar showing your activities and commitments - personal and
professional - between 5 Jan 2006 and the date you request a delay that make it impossible to proceed by
13 February 2006.

6. NLT 5 Jan 06, the parties will provide the Presiding Officer, opposing counsel, and me a copy of all
protective orders, issued by any authority, that they believe have been issued and remain in effect. Any
party requesting a protective order from the Presiding Officer will use the procedures in POM 9-1.

7. Also attached is an email sent at the direction of the Presiding Officer adopting “first instructions”
issued earlier by another Presiding Officer, COL Chester. The instructions that were adopted are also
attached.

Three attachments:

1 — PO 2 - Discovery Order

2 — Significant dates worksheet

3 — Email on adopted “first instructions” and those instructions

BY DIRECTION OF THE PRESIDING OFFICER
Keith Hodges

Assistant to the Presiding Officers

Milita issi

<<Email and attachment - First instructions by PO Chester adopted by POs O'Toole and Kohimann, 21 Dec
05.pdf>> <<PQ 2 - al Sharbi - Discovery Order - 21 Dec 05.pdf>> <<Significant Commission Dates - worksheet
vi.doc>>
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UNITED STATES OF AMERICA

v.

DISCOVERY ORDER (PO 2)
GHASSAN ABDULLAH AL SHARBI
a/k/a Abdullah al Muslim
a/k/a Abu Muslim December 21, 2005

N e N N N N N Nt N e’ e

1. The Presiding Officer finds that to ensure a full and fair trial, the following ORDER is
necessary.

2. This Order does not relieve any party of any duty to disclose those matters that Commission
Law requires to be disclosed. Where this Order requires disclosure at times earlier or later than
Commission Law provides or requires, the Presiding Officer has determined that such earlier or
later disclosure is necessary for a full and fair trial.

3. All disclosures required by this Order are continuing in nature. The times set forth below
apply to any matter known to exist, or reasonably believed to exist, on the date this Order is

- issued. If any matter required to be disclosed by this order is not known to exist on the date this
Order is issued, but later becomes known, the party with the responsibility to disclose it under
this Order will disclose it as soon as practicable, but not later than three duty days from learning
that the matter exists. In those cases when any matter required to be disclosed by this Order,
becomes known after the date of this Order, but the party is unable to obtain or produce it as
required, the party shall give written (email) notice to opposing counsel within three duty days,
said notice including a description of the nature of the item or matter and the date and time when
it will be produced or disclosed.

4. Any matter that has been provided or disclosed to opposing counsel prior to the entry of this
Order need not be provided again if only to comply with this Order.

S. Providing a list of witness names in compliance with this discovery Order does not constitute
a witness request. Witness requests must be made in accordance with POM #10-2.

6. Neither the Presiding Officer nor the Assistant shall be provided with a copy of the items
ordered to be produced or disclosed by this Order. If counsel believe there has not been adequate
compliance with this Order, counsel shall seek relief using the procedures in POM 4-3 or POM
7-1, as appropriate.
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7. Objections to the wording of this Order, or the authority to issue this Order. Counsel who
object to the requirements of this discovery Order, the Presiding Officer’s authority to issue a
discovery order, or who seek any relief from the requirements of this Order shall file a motion in
accordance with POM 4-3 NLT 31 Jan 2006.

8. Failure to disclose a matter as required by this Order may result in the imposition of those
sanctions which the Presiding Officer determines are necessary to enforce this Order or to
otherwise ensure a full and fair trial.

9. If any matter that this Order, or Commission Law, requires to be disclosed was in its original
state in a language other than English, and the party making the disclosure has translated it, has
arranged for its translation, or is aware that it has been translated into English from its original
language, that party shall also disclose a copy of the English translation along with a copy of the
original untranslated document, recording, or other media in which the item was created,
recorded, or produced.

10. Each of the disclosure requirements of this Order shall be interpreted as a requirement to
provide to opposing counsel a duplicate of the original of any matter to be disclosed. Transmittal
of a matter to opposing counsel electronically satisfies the disclosure requirements herein and is
the preferred method of production. When disclosure of any matter is impracticable or
prohibited because of the nature of the item (a physical object, for example), or because it is
protected or classified, the disclosing party shall permit the opposing counsel to inspect the item
in lieu of providing it.

11. A party has not complied with this Order until that party has disclosed to detailed counsel for
the opposing party - or another counsel lawfully designated by the detailed counsel - the matter
required to be disclosed or provided.

12. Definitions:

a. “At trial.” As used in this order, the term “at trial” means during the proponent party’s
case in chief (and not rebuttal or redirect), whether on merits or during sentencing. Matters to be
disclosed which relate solely to sentencing will be so identified.

b. “Exculpatory evidence” includes any evidence that tends to negate the guilt of the
accused, or mitigates any offense with which the accused is charged, or is favorable and material
to either guilt or to punishment.

c. “Synopsis of a witness’ testimony” is that which the requesting counsel has a good
faith basis to believe the witness will say, if called to testify. A synopsis shall be prepared as
though the witness were speaking (first person), and shall be sufficiently detailed as to
demonstrates both the testimony’s relevance and that the witness has personal knowledge of the
matter offered. See Enclosure 1, POM 10-2, for some suggestions.

d. “Disclosure” as used in this Order is synonymous with “production.”

e. “Matter” includes any matter whatsoever that is required to be produced under the
terms of this Order, whether tangible or intangible, including but not limited to, physical objects,
RE 8 (al Sharbi
Discovery Order, US v. al Sharbi, Page 2 of 5 Pages, Dec 21, 2005 Pa(ge 4 of 1 1)

15



documents, audio, video or other recordings in any media, electronic data, studies, reports, or
transcripts of testimony, whether from depositions, former commission hearings, or other sworn
testimony.

13. Nothing in this Order shall be interpreted to require the disclosure of attorney work product
to include notes, memoranda, or similar working papers prepared by counsel or counsel’s trial
assistants.

14. The Prosecution shall provide to the Defense the items listed below not later 31 Jan
2006. The items shall be provided to the detailed defense counsel unless the detailed defense
counsel designates another lawful recipient of the items.

a. Evidence and copies of all information the prosecution intends to offer at trial.

b. The names and contact information of all witnesses the prosecution intends to call at
trial along with a synopsis of the witness’ testimony.

c. As to any expert witness or any expert opinion the prosecution intends to call or offer
at trial, a curriculum vitae of the witness, copies of reports or examinations prepared or relied
upon by the expert relevant to the subject matter to which the witness will testify or offer an
opinion, and a synopsis of the opinion that the witness is expected to give.

d. Exculpatory evidence known to the prosecution.

e. Statements of the accused in the possession or control of the Office of the Chief
Prosecutor, or known by the Office of the Chief Prosecutor to exist, that:

1. The prosecution intends to offer at trial whether signed, recorded, written,
sworn, unsworn, or oral, and without regard to whom the statement was made.

2. Are relevant to any offense charged, and were sworn to, written or signed by
the accused, whether or not to be offered at trial.

3. Are relevant to any offense charged, and were made by the accused to a person
the accused knew to be a law enforcement officer of the United States, whether or not to be
offered at trial.

f. Prior statements of witnesses the prosecution intends to call at trial, in the possession
or control of the Office of the Chief Prosecutor, or known by the Office of the Chief Prosecutor
to exist, and relevant to the issues about which the witness is to testify that were:

(1.) Swom to, written or signed by, the witness.

(2.) Adopted by the witness, provided that the statement the witness adopted
was reduced to writing and shown to the witness who then expressly adopted it.

(3) Made by the witness, and no matter the form of the statement, contradicts the
expected testimony of that witness,
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15. The Defense shall provide to the detailed Prosecution the items listed below not later
than 28 Feb 2006. The items shall be provided to the detailed prosecutor unless the detailed
prosecutor designates another lawful recipient of the items. These provisions shall not
require the defense to disclose any statement made by the accused, or to provide notice whether
the accused shall be called as a witness.

a. Evidence and copies of all matters the defense intends to offer at trial.

b. The names and contact information of all witnesses the defense intends to call at trial
along with a synopsis of the witness’ testimony.

c. As to any expert witness or any expert opinion the defense intends to call or offer at
trial, a curriculum vitae of the witness, copies of reports or examinations prepared or relied upon
by the expert relevant to the subject matter to which the witness will testify or offer an opinion,
and a synopsis of the opinion that the witness is expected to give.

d. Prior statements of witnesses the defense intends to call at trial, in the possession or
control of the defense counsel, or known by the defense counsel to exist, and relevant to the
issues about which the witness is to testify that were:

(1.) Sworn to, written or signed by, the witness.

(2.) Adopted by the witness, provided that the statement the witness adopted was
reduced to writing and shown to the witness who then expressly adopted it.

(3.) Made by the witness, and no matter the form of the statement, contradicts the
expected testimony of that witness.

e. Notice to the Prosecution of any intent to raise an affirmative defense to any charge.
An affirmative defense is any defense which provides a defense without negating an essential
element of the crime charge including, but not limited to, lack of mental responsibility,
diminished capacity, partial lack of mental responsibility, accident, duress, mistake of fact,
abandonment or withdrawal with respect to an attempt or conspiracy, entrapment, accident,
obedience to orders, and self-defense. Inclusion of a defense above is not an indication that such
a defense is recognizable in a Military Commission, and if it is, that it is an affirmative defense
to any offense or any element of any offense.

f. In the case of the defense of alibi, the defense shall disclose the place or places at
which the defense claims the accused to have been at the time of the alleged offense.

g. Notice to the prosecution of the intent to raise or question whether the accused is
competent to stand trial.

16. When Alternatives to Live Testimony Will Be Offered by a Party.

a. The testimony of a witness may be offered by calling the person to appear as a witness
before the Commission (live testimony) or by using alternatives to live testimony.

b. Whenever this Order requires a party to disclose the names of witnesses to be called, a
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party which intends to offer an alternative to live testimony shall provide the notice below to the
opposing party:

(1.) Intent to use alternatives to live testimony rather than calling the witness.

(2.) The method of presenting the alternative to live testimony the party intends to
use. (See paragraph 3¢(6)(a-g), POM 10-2, for examples),

(3.) The dates, locations, and circumstances - and the persons present - when the
alternative was created, and

(4.) The reason(s) why the alternative will be sought to be used rather than
production of live testimony.

17. Objections to Alternatives to Live Testimony.

If, after receiving a notice required by paragraph 16 above, the party receiving the notice wishes
to prevent opposing counsel from using the proposed alternative to live testimony, the receiving
party shall file a motion under the provisions of POM# 4-3. Such motion shall be filed within 5
days of disclosure of the intent to offer an alternative to live testimony, or the receiving party
shall be deemed to have waived any objection to the use of an alternative to live testimony.

18. Obtaining or Creating Alternatives to Live Testimony - Notice and Opportunity to
Attend and Participate.

a. Under Commission Law, confrontation of persons offering information to be
considered by the Commission is not mandatory, nor is there a requirement for both parties to
participate in obtaining or creating alternatives to live testimony. Further, there is no general
rule against hearsay.

b. As a result, parties must afford opposing counsel sufficient notice and opportunity to
attend witness interviews when such interviews are intended to preserve testimony for actual
presentation to the Presiding Officer or other members of the Commission.

c. Failure to provide such notice as is practical may be considered - at the discretion of
the Presiding Officer (or in a paragraph 6D(1), MCO# 1 determination , by the other
Commission members) - along with other factors, on the issue of admissibility of the proffered
testimony.

IT IS SO ORDERED:

DANIEL E. O’'TOOLE
CAPTAIN, JAGC, U.S. NAVY
Presiding Officer
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Significant Commission Dates

United States v.

#l

Event

Date

Notes

First session (without members)
¢ Convening the Commission
e Choice of counsel
e Voir dire of PO
e Pleas (ordinarily reserved)
e Motions (ordinarily reserved)

2. Provide copies of existing Protective
Orders to PO
3. Submit Protective Orders for PO signature. POM 9-1
4. | Discovery — Prosecution * XXX
5. | Discovery — Defense * XXX
6. Requests for access to evidence POM 7-1
7. “Law” Motions: Motion ° POM 4-3
8. w” Motions: Response POM 4-3
9. “Law” Motions: Reply POM 4-3
10. | Witness requests on law motions POM 10-2
11. | Evidentiary motions: Motion POM 4-3
12. | Evidentiary motions: Response POM 4-3
13. | Evidentiary motions: Reply POM 4-3
14. | Witness requests on evidentiary motions POM 10-2
15. | Voir dire of members
16. | Prosecution case in chief - Merits Also indicate # of days to
_present
17. | Defense case in chief - Merits Also indicate # of days to
_present
18. | Prosecution — Sentencing Also indicate # of days to
resent
19. | Defense - Sentencing Also indicate # of days to
’ present
20. | Witness requests — merits and sentcncigL POM 10-2
21. | Directed briefs * XXX
22. | Requests to take conclusive notice POM 6-2

! The requested dates do not have to be in the chronological order that they appear on this list. For example, counsel
may request an earlier date for item 15 than they would for item 7.

2 Discovery dates will be included in the discovery order.

* A “law motion” is any motions except that to suppress evidence or address another evidentiary matter.
¢ Dates will be established in the directed brief if directed briefs are used.
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HodgesI Keith

From: Hodges, Keith

Sent: Wednesday, December 21, 2005 11:03 AM
Subject: Military Commission Business

Attachments: First PO instructions to Panel 2 dtd 1 Dec 05.pdf

1. On December 1, 2005, COL Chester sent you instructions concerning your possible service as a member of a
Military Commission. A copy of those instructions is attached.

2. Since that time, two additional Presiding Officers have been appointed, and it is possible that if you sit as a
Commission member, one of these officers could also be the Presiding Officer. The two other Presiding
- Officers are CAPT Daniel O'Toole, USN, and COL Ralph Kohlmann, U.S.M.C.

3. CAPT O'Toole and COL Kohlmann have adopted COL Chester's earlier (attached) instructions, and those
instructions are now applicable to any Commission in which COL Chester, CAPT O'Toole, or COL Kohlmann
is the Presiding Officer.

4. Please reply to me that you have received this email.

5. It does not appear likely that any Military Commission will need your services through the end of February
2006.

BY DIRECTION OF THE PRESIDING OFFICERS

Keith Hodges
Assistant to the Presiding Officers
Military Commission

G
Voice:
Fax:
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Instructions to Prospective Commission Members
To be provided by APO to each prospective member.

1 December 2005

This email is being sent to each prospective member by Keith Hodges, Assistant to the
Presiding Officers for Military Commissions, at the direction of and on behalf of Colonel
Chester.

1. I am Colonel Robert S. Chester. I am the Presiding Officer for Military Commissions
to which you have been detailed.

2. You have been detailed as a prospective member to a Military Commission convened
to try one or more individuals now being detained at US Naval Station, Guantanamo Bay,
Cuba. It is possible you will be detailed to hear a case with a different Presiding Officer
in which case you will receive instructions from that officer.

3. Each of you must respond by email to Mr. Hodges, the Assistant to the Presiding
Officers, acknowledging receipt of these instructions. I am aware that you received an
email from Mr. Hodges earlier, but acknowledge receipt of these instructions as well.
Email will be the preferred method to provide you any information. You will not receive
any classified emails concerning your service as a member, and you may not send any.
Please also tell Mr. Hodges your home mailing address in the event we need to mail you
something. (We find that mail to home addresses is quicker and nothing gets x-rayed.)

Your personal-information will NOT be released to anyone else, and will ONLY be used
for emergencies. :

4. Due to the publicity that these cases may have already received, and recognizing the
possibility of further publicity, each of you is instructed as follows:

a. You may not discuss with anyone, other than as required to inform your
military superiors and family of your duty status, your detail to this Commission as a
prospective member. You must not listen to, look at, or read any accounts of alleged
incidents involving these cases or any accounts of any proceedings in these cases, or any
matters concerning the detention of detainees at Guantanamo. Please moderate your web
surfing accordingly. You may not consult any source, written or otherwise, as to matters
involved in such alleged incidents to include any legal references. You may not discuss
these cases with anyone, and if anyone attempts to discuss these cases with you, you must
forbid them to do so and report the occurrence to me by emailing the Assistant, Mr.
Hodges.

b. A trial by Military Commission includes the determination of the ability of
each member to sit as a member. As a prospective member, you may be questioned in
open session by counsel for either side or by myself to determine whether you should
serve.
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¢. Trial by Military Commission requires members who approach the case with an
open mind, and you must keep an open mind until all of the evidence and law has been
presented and the Commission closes to deliberate. A Commission member should be as
free as humanly possible from any preconceived ideas as to the facts or the law. From
the date of receipt of these instructions, you must keep a completely open mind and wait
until all of the evidence is presented, you have been instructed on the law to be applied,
and the Commission has retired to deliberate before you discuss the facts of this case with
anyone, including other Commission members.

5. Administrative matters:

a. If you believe there is a reason you should be excused from serving on the
Commission and you request that you be excused, you may make such a request to the

Appointini Authorii throuiﬁ the Chief Clerk for Military Commissions (Mr. Harvey at
emaill

b. All sessions of the Commission will be held at Naval Base, Guantanamo Bay,
Cuba. It is not known when the first session will be held, and you will be informed as
soon as [ know. All TDY costs will be born by the Office of Military Commissions. At
Guantanamo:

1) You will be given the opportunity to access web based email. To do
this, you will obviously have to know the web address for your command’s Exchange
server, or you must have a free web account such as hotmail, yahoo, or the like.

2) Normal cell phones will NOT work at Guantanamo. However, you
will have access to Class A phone service on an as-needed basis.

c. Both Mr. Harvey and Mr. Hodges are authorized to send you administrative
information concerning logistics, security clearances, uniforms, lodging, orders, travel
and the like. They will not be communicating with you concerning the facts, the law, or
any other aspect of any case.

/s/

Robert S. Chester
Colonel, USMC
Presiding Officer
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UNITED STATES OF AMERICA

V.

DISCOVERY ORDER (PO 2)
GHASSAN ABDULLAH AL SHARBI
a/k/a Abdullah al Muslim
a/k/a Abu Muslim December 21, 2005

A R S T S N e

1. The Presiding Officer finds that to ensure a full and fair trial, the following ORDER is
necessary.

2. This Order does not relieve any party of any duty to disclose those matters that Commission
Law requires to be disclosed. Where this Order requires disclosure at times earlier or later than
Commission Law provides or requires, the Presiding Officer has determined that such earlier or
later disclosure is necessary for a full and fair trial.

3. All disclosures required by this Order are continuing in nature. The times set forth below
apply to any matter known to exist, or reasonably believed to exist, on the date this Order is
issued. If any matter required to be disclosed by this order is not known to exist on the date this
Order is issued, but later becomes known, the party with the responsibility to disclose it under
this Order will disclose it as soon as practicable, but not later than three duty days from learning
that the matter exists. In those cases when any matter required to be disclosed by this Order,
becomes known after the date of this Order, but the party is unable to obtain or produce it as
required, the party shall give written (email) notice to opposing counsel within three duty days,
said notice including a description of the nature of the item or matter and the date and time when
it will be produced or disclosed.

4. Any matter that has been provided or disclosed to opposing counsel prior to the entry of this
Order need not be provided again if only to comply with this Order.

5. Providing a list of witness names in compliance with this discovery Order does not constitute
a witness request. Witness requests must be made in accordance with POM #10-2.

6. Neither the Presiding Officer nor the Assistant shall be provided with a copy of the items
ordered to be produced or disclosed by this Order. If counsel believe there has not been adequate
compliance with this Order, counsel shall seek relief using the procedures in POM 4-3 or POM
7-1, as appropriate.
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7. Objections to the wording of this Order, or the authority to issue this Order. Counsel who
object to the requirements of this discovery Order, the Presiding Officer’s authority to issue a
discovery order, or who seek any relief from the requirements of this Order shall file a motion in
accordance with POM 4-3 NLT 31 Jan 2006.

8. Failure to disclose a matter as required by this Order may result in the imposition of those
sanctions which the Presiding Officer determines are necessary to enforce this Order or to
otherwise ensure a full and fair trial.

9. If any matter that this Order, or Commission Law, requires to be disclosed was in its original
state in a language other than English, and the party making the disclosure has translated it, has
arranged for its translation, or is aware that it has been translated into English from its original
language, that party shall also disclose a copy of the English translation along with a copy of the
original untranslated document, recording, or other media in which the item was created,
recorded, or produced.

10. Each of the disclosure requirements of this Order shall be interpreted as a requirement to
provide to opposing counsel a duplicate of the original of any matter to be disclosed. Transmittal
of a matter to opposing counsel electronically satisfies the disclosure requirements herein and is
the preferred method of production. When disclosure of any matter is impracticable or
prohibited because of the nature of the item (a physical object, for example), or because it is
protected or classified, the disclosing party shall permit the opposing counsel to inspect the item
in lieu of providing it.

11. A party has not complied with this Order until that party has disclosed to detailed counsel for
the opposing party - or another counsel lawfully designated by the detailed counsel - the matter
required to be disclosed or provided.

12. Definitions:

a. “At trial.” As used in this order, the term “at trial” means during the proponent party’s
case in chief (and not rebuttal or redirect), whether on merits or during sentencing. Matters to be
disclosed which relate solely to sentencing will be so identified.

b. “Exculpatory evidence” includes any evidence that tends to negate the guilt of the
accused, or mitigates any offense with which the accused is charged, or is favorable and material
to either guilt or to punishment.

c. “Synopsis of a witness’ testimony” is that which the requesting counsel has a good
faith basis to believe the witness will say, if called to testify. A synopsis shall be prepared as
though the witness were speaking (first person), and shall be sufficiently detailed as to
demonstrates both the testimony’s relevance and that the witness has personal knowledge of the
matter offered. See Enclosure 1, POM 10-2, for some suggestions.

d. “Disclosure” as used in this Order is synonymous with “production.”

e. “Matter” includes any matter whatsoever that is required to be produced under the
terms of this Order, whether tangible or intangible, including but not limited to, physical objects,
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documents, audio, video or other recordings in any media, electronic data, studies, reports, or
transcripts of testimony, whether from depositions, former commission hearings, or other sworn
testimony.

13. Nothing in this Order shall be interpreted to require the disclosure of attorney work product
to include notes, memoranda, or similar working papers prepared by counsel or counsel’s trial
assistants.

14. The Prosecution shall provide to the Defense the items listed below not later 31 Jan
2006. The items shall be provided to the detailed defense counsel unless the detailed defense
counsel designates another lawful recipient of the items.

a. Evidence and copies of all information the prosecution intends to offer at trial.

b. The names and contact information of all witnesses the prosecution intends to call at
trial along with a synopsis of the witness’ testimony.

c. As to any expert witness or any expert opinion the prosecution intends to call or offer
at trial, a curriculum vitae of the witness, copies of reports or examinations prepared or relied
upon by the expert relevant to the subject matter to which the witness will testify or offer an
opinion, and a synopsis of the opinion that the witness is expected to give.

d. Exculpatory evidence known to the prosecution.

e. Statements of the accused in the possession or control of the Office of the Chief
Prosecutor, or known by the Office of the Chief Prosecutor to exist, that:

1. The prosecution intends to offer at trial whether signed, recorded, written,
sworn, unsworn, or oral, and without regard to whom the statement was made.

2. Are relevant to any offense charged, and were sworn to, written or signed by
the accused, whether or not to be offered at trial.

3. Are relevant to any offense charged, and were made by the accused to a person
the accused knew to be a law enforcement officer of the United States, whether or not to be
offered at trial.

f. Prior statements of witnesses the prosecution intends to call at trial, in the possession
or control of the Office of the Chief Prosecutor, or known by the Office of the Chief Prosecutor
to exist, and relevant to the issues about which the witness is to testify that were:

(1.) Sworn to, written or signed by, the witness.

(2.) Adopted by the witness, provided that the statement the witness adopted
was reduced to writing and shown to the witness who then expressly adopted it.

(3) Made by the witness, and no matter the form of the statement, contradicts the
expected testimony of that witness.
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15. The Defense shall provide to the detailed Prosecution the items listed below not later
than 28 Feb 2006. The items shall be provided to the detailed prosecutor unless the detailed
prosecutor designates another lawful recipient of the items. These provisions shall not
require the defense to disclose any statement made by the accused, or to provide notice whether
the accused shall be called as a witness.

a. Evidence and copies of all matters the defense intends to offer at trial.

b. The names and contact information of all witnesses the defense intends to call at trial
along with a synopsis of the witness’ testimony.

c. Asto any expert witness or any expert opinion the defense intends to call or offer at
trial, a curriculum vitae of the witness, copies of reports or examinations prepared or relied upon
by the expert relevant to the subject matter to which the witness will testify or offer an opinion,
and a synopsis of the opinion that the witness is expected to give.

d. Prior statements of witnesses the defense intends to call at trial, in the possession or
control of the defense counsel, or known by the defense counsel to exist, and relevant to the
issues about which the witness is to testify that were:

(1.) Sworn to, written or signed by, the witness.

(2.) Adopted by the witness, provided that the statement the witness adopted was
reduced to writing and shown to the witness who then expressly adopted it.

(3.) Made by the witness, and no matter the form of the statement, contradicts the
expected testimony of that witness.

e. Notice to the Prosecution of any intent to raise an affirmative defense to any charge.
An affirmative defense is any defense which provides a defense without negating an essential
element of the crime charge including, but not limited to, lack of mental responsibility,
diminished capacity, partial lack of mental responsibility, accident, duress, mistake of fact,
abandonment or withdrawal with respect to an attempt or conspiracy, entrapment, accident,
obedience to orders, and self-defense. Inclusion of a defense above is not an indication that such
a defense is recognizable in a Military Commission, and if it is, that it is an affirmative defense
to any offense or any element of any offense.

f. In the case of the defense of alibi, the defense shall disclose the place or places at
which the defense claims the accused to have been at the time of the alleged offense.

g. Notice to the prosecution of the intent to raise or question whether the accused is
competent to stand trial.

16. When Alternatives to Live Testimony Will Be Offered by a Party.

a. The testimony of a witness may be offered by calling the person to appear as a witness
before the Commission (live testimony) or by using alternatives to live testimony.

b. Whenever this Order requires a party to disclose the names of witnesses to be called, a
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party which intends to offer an alternative to live testimony shall provide the notice below to the
opposing party:

(1.) Intent to use alternatives to live testimony rather than calling the witness.

(2.) The method of presenting the alternative to live testimony the party intends to
use. (See paragraph 3c(6)(a-g), POM 10-2, for examples),

(3.) The dates, locations, and circumstances - and the persons present - when the
alternative was created, and

(4.) The reason(s) why the alternative will be sought to be used rather than
production of live testimony.

17. Objections to Alternatives to Live Testimony.

If, after receiving a notice required by paragraph 16 above, the party receiving the notice wishes
to prevent opposing counsel from using the proposed alternative to live testimony, the receiving
party shall file a motion under the provisions of POM# 4-3. Such motion shall be filed within 5
days of disclosure of the intent to offer an alternative to live testimony, or the receiving party
shall be deemed to have waived any objection to the use of an alternative to live testimony.

18. Obtaining or Creating Alternatives to Live Testimony - Notice and Opportunity to
Attend and Participate.

a. Under Commission Law, confrontation of persons offering information to be
considered by the Commission is not mandatory, nor is there a requirement for both parties to
participate in obtaining or creating alternatives to live testimony. Further, there is no general
rule against hearsay.

b. As a result, parties must afford opposing counsel sufficient notice and opportunity to
attend witness interviews when such interviews are intended to preserve testimony for actual
presentation to the Presiding Officer or other members of the Commission.

c. Failure to provide such notice as is practical may be considered - at the discretion of
the Presiding Officer (or in a paragraph 6D(1), MCO# 1 determination , by the other
Commission members) - along with other factors, on the issue of admissibility of the proffered
testimony.

IT IS SO ORDERED:

DANIEL E. O’TOOLE
CAPTAIN, JAGC, U.S. NAVY
Presiding Officer

RE 9 (al Sharbi
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Hodges, Keith —

From: Hodges, Keith

Sent: Wednesday, December 21, 2005 11:03 AM
Subject: Military Commission Business

Attachments: First PO instructions to Panel 2 dtd 1 Dec 05.pdf

1. On December 1, 2005, COL Chester sent you instructions concerning your possible service as a member of a
Military Commission. A copy of those instructions is attached.

2. Since that time, two additional Presiding Officers have been appointed, and it is possible that if you sit as a
Commission member, one of these officers could also be the Presiding Officer. The two other Presiding
Officers are CAPT Daniel O'Toole, USN, and COL Ralph Kohlmann, U.S.M.C.

3. CAPT O'Toole and COL Kohlmann have adopted COL Chester's earlier (attached) instructions, and those
instructions are now applicable to any Commission in which COL Chester, CAPT O'Toole, or COL Kohlmann
is the Presiding Officer.

4. Please reply to me that you have received this email.

5. It does not appear likely that any Military Commission will need your services through the end of February
2006. ‘

BY DIRECTION OF THE PRESIDING OFFICERS

Keith Hodges
Assistant to the Presiding Officers
Military Commission

Voice:

Fax (D

First PO instructions
to Panel...
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Instructions to Prospective Commission Members
To be provided by APO to each prospective member.

1 December 2005

This email is being sent to each prospective member by Keith Hodges, Assistant to the
Presiding Officers for Military Commissions, at the direction of and on behalf of Colonel
Chester.

1. I am Colonel Robert S. Chester. I am the Presiding Officer for Military Commissions
to which you have been detailed.

2. You have been detailed as a prospective member to a Military Commission convened
to try one or more individuals now being detained at US Naval Station, Guantanamo Bay,
Cuba. Itis possible you will be detailed to hear a case with a different Presiding Officer
in which case you will receive instructions from that officer.

3. Each of you must respond by email to Mr. Hodges, the Assistant to the Presiding
Officers, acknowledging receipt of these instructions. I am aware that you received an
email from Mr. Hodges earlier, but acknowledge receipt of these instructions as well.
Email will be the preferred method to provide you any information. You will not receive
any classified emails concerning your service as a member, and you may not send any.
Please also tell Mr. Hodges your home mailing address in the event we need to mail you
something. (We find that mail to home addresses is quicker and nothing gets x-rayed.)

Your personal-information will NOT be released to anyone else, and will ONLY be used
for emergencies.

4. Due to the publicity that these cases may have already received, and recognizing the
possibility of further publicity, each of you is instructed as follows:

a. You may not discuss with anyone, other than as required to inform your
military superiors and family of your duty status, your detail to this Commission as a
prospective member. You must not listen to, look at, or read any accounts of alleged
incidents involving these cases or any accounts of any proceedings in these cases, or any
matters concerning the detention of detainees at Guantanamo. Please moderate your web
surfing accordingly. You may not consult any source, written or otherwise, as to matters
involved in such alleged incidents to include any legal references. You may not discuss
these cases with anyone, and if anyone attempts to discuss these cases with you, you must
forbid them to do so and report the occurrence to me by emailing the Assistant, Mr.
Hodges.

b. A trial by Military Commission includes the determination of the ability of
each member to sit as a member. As a prospective member, you may be questioned in
open session by counsel for either side or by myself to determine whether you should
serve.

RE 10 (al Sharbi)
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¢. Trial by Military Commission requires members who approach the case with an
open mind, and you must keep an open mind until all of the evidence and law has been
presented and the Commission closes to deliberate. A Commission member should be as
free as humanly possible from any preconceived ideas as to the facts or the law. From
the date of receipt of these instructions, you must keep a completely open mind and wait
until all of the evidence is presented, you have been instructed on the law to be applied,
and the Commission has retired to deliberate before you discuss the facts of this case with
anyone, including other Commission members.

5. Administrative matters:

a. If you believe there is a reason you should be excused from serving on the
Commission and you request that you be excused, you may make such a request to the

Appointing Authority through the Chief Clerk for Military Commissions (Mr. Harvey at
email&

b. All sessions of the Commission will be held at Naval Base, Guantanamo Bay,
Cuba. It is not known when the first session will be held, and you will be informed as
soon as I know. All TDY costs will be born by the Office of Military Commissions. At
Guantanamo:

1) You will be given the opportunity to access web based email. To do
this, you will obviously have to know the web address for your command’s Exchange
server, or you must have a free web account such as hotmail, yahoo, or the like.

2) Normal cell phones will NOT work at Guantanamo. However, you
will have access to Class A phone service on an as-needed basis.

c¢. Both Mr. Harvey and Mr. Hodges are authorized to send you administrative
information concerning logistics, security clearances, uniforms, lodging, orders, travel
and the like. They will not be communicating with you concerning the facts, the law, or
any other aspect of any case.

/s/

Robert S. Chester
Colonel, USMC
Presiding Officer

RE 10 (al Sharbi)
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Hodges, Keith

From: Hodges, Keith—
Sent: Friday, December 30, 2005 11:07 AM

To: Kuebler, William LT SUBASE; Hodges, Keith

Cc: Dwight COL DoD OGC Sullivan (E

Subject: PO 3: US v. al Sharbi: Jan/Feb Schedule and Pro Se Representation
LT Kuebler.

1. This email and the below emails will be placed on the filings inventory as PO 3.

2. The Presiding Officer agrees, given the situation as you have described it, not to hold a session of
the Commission in this case until approximately the second week in February 2006.

3. As | believe you appreciate, at some point and in a session of the Commission, the Presiding
Officer must explain to Mr. al Sharbi his rights to counsel and obtain his election. if Mr. al Sharbi
elects pro se representation, it will then be up to the Presiding Officer whether that request can or will
be granted. The Presiding Officer appreciates that presently you do not represent Mr. al Sharbi, but
as one who has been detailed as the defense counsel, there are still duties that may be incumbent
upon you that do not require "representation.” If you receive guidance from the Presiding Officer that
you believe is a requirement that you "represent” Mr. al Sharbi inconsistent with your ethical
obligations as an attorney, please request clarification.

4. Please provide notice of your client's preference for representation by counsel, or his desire to
proceed pro se, as soon as you have determined his decision has been made. Assuming that Mr. al
Sharbi does not change his mind and desires to go pro se - a matter that you should know well before
the anticipated February session - and be prepared to:

a. Be present at any initial session the Presiding Officer may direct. At the initial session, be
prepared to conduct voir dire of the Presiding Officer if you are directed by the Presiding Officer to
represent Mr. al Sharbi.

b. Explain to the Presiding Officer why Mr. al Sharbi's request to proceed pro se should be honored
given the state of Commission Law on this issue.

c. Seek guidance from the Bars of which you are a member and the appropriate office within the
Navy Office of the Judge Advocate General in the event you are directed to represent Mr. al Sharbi.

d. Provide the advice of the Navy Office of the Judge Advocate General and from those Bars of
which you are a member so you and the Presiding Officer may determine your ethical obligations in
the event that you are directed to represent Mr. al Sharbi notwithstanding his wishes.

5. It does not seem to the Presiding Officer that preparing yourself to perform certain functions is
"representation,” but instead preparing yourself in the event you are directed to represent Mr. al
Sharbi. As to item 4b above, if you consider filing a brief on the matter of your client proceeding pro
se as "representing” Mr. al Sharbi, the Presiding Officer would like to know what other method that

1 RE 11 (al Sharbi)
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Mr. al Sharbi's views on the law might be brought before the Presiding Officer. In a different case
involving a similar issue, but before a different Presiding Officer, the detailed defense counsel filed an
amicus brief.

BY-DIRECTION OF THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers
Military Commission

—---Original Message-----

From: Kuebler, William LT SUBASE
Sent: Thursday, December 29, 2005 12:12 PM
To: Hodges, Keith

Cc: Dwight COL DoD OGC Sullivan (E-mail

Subject: RE: US v. al Sharbi: Directions of the Presiding Officer
Sir,

Leaving aside, for the moment, the question of whether it would be appropriate for me to appear "on
the record" at a hearing for Mr. Al Sharbi given my relationship (or lack thereof) with the accused,
frankly, | fear that what you propose (i.e., insisting that | meet Mr.

Al Sharbi for the first time, over his objection, in the context of a formal commission proceeding) may,
for reasons that should be apparent, significantly (and permanently) damage any chance | have to
develop an attorney-client relationship with Mr. Al Sharbi. | understand that we may come to a point
at which the Presiding Officer concludes that this is the only option available to the commission,
however, | do not believe that we are there quite yet.

In furtherance of my efforts to obtain Mr. Al Sharbi's consent to meet with me, on 13 Dec 05, |
provided the JTF SJA, LCORivith correspondence from Mr. Al Sharbi's family encouraging
him to meet and cooperate with Mr. Robert Rachlin (currently habeas, and potential commission
civilian defense counsel) and me as his counsel. My understanding is that these letters have now
been delivered. My hope is that after reading and reflecting on these letters, Mr. Al Sharbi will agree
to meet with Mr. Rachlin and me sometime in January (not necessarily the week of 9 Jan, but shortly
thereafter, depending on Mr.

Rachlin’s schedule) and accept my/our representation. If he does not, then | would probably have to
agree that it would be time to evaluate the situation and figure out "where we go from there."
However, | certainly believe (and hope you will agree) that it would be worth the potential delay of a
few weeks to give the current approach a genuine chance before resorting to more drastic options. |
will, of course, keep the tribunal apprised of my progress in this matter.

Finally, as | have previously indicated, | am in the process of relocatin
the Washington, D.C., area. | anticipate that our household goods shipment will arrive on the 4th or
5th of January, and | would like to avoid (if possible) leaving ﬂin unfamiliar
surroundings without having an opportunity to get them settled to ed i

g g an opp itytog ' ed to som egre?zgeﬁr?apg?%%back
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to GTMO. After speaking with the prosecutor, LT {jjfabout the case eariier in December, | had
come to the understanding that Mr. Al Sharbi's case would not be going forward with the other two
cases the week of 9 Jan.

| understand that it is not the prosecution requesting that the matter go forward on 9 Jan, but had |
been alerted to the possibility of a 9 Jan hearing at some point prior to this week, | may have been
able to plan accordingly.

For all the reasons stated above, | very respectfully request that the commission not insist on my
presence on 9 Jan 06. Thank you.

VR, WCK

-----Original Message--—

From: Hodges, Keith

Sent: Friday, December 23, 2005 13:41

To: Kuebler, William LT SUBASE; Hodges, Keith

Cc: Dwight COL DoD OGC Sullivan (E-mail)

Subject: RE: US v. al Sharbi: Directions of the Presiding Officer

LT Kuebler,

Would you please forward this email to (and the whole thread as below) to ALL the people that | sent
my 21 Dec email to, please. This is the only way to ensure all have the same information and is what
POM 3-1 requires. | would do it, but | am reading web-based email and it is "too hard."

Also please advise if there is any reason why YOU could not be at GTMO the week of 9 Jan 06 to put
this all on the record (with Mr. Al Sahrbi

present) to see where we go from there? If there are such reasons, please provide them. It is best for
all, to include Mr. Al Sharbi, that his state of representation be known.

Keith Hodges

From: Kuebler, Wiliam LT SUBASHIEENENEGEGEGEGEEED

Sent: Fri 12/23/2005 10:16 AM

To: Hodges, Keith

Cc: Dwight COL DoD OGC Sullivan (E-mail)

Subject: RE: US v. al Sharbi: Directions of the Presiding Officer

Mr. Hodges,

| have been detailed by the Chief Defense Counsel to represent Mr. Al Sharbi in connection with
military commission proceedings. However, as you may be aware, Mr. Al Sharbi has thus far
indicated an unwillingness to meet with me as his counsel and has not accepted my representation.
Accordingly, | do not consider myself to represent Mr. Al Sharbi at this time. It would therefore, in my
view, be inappropriate for me to propose or agree to any dates for the commencement of commission
proceedings on his behalf. Moreover, as Mr. Al Shsarbn is currently unrepreserﬁid Jq ?gpgﬁg%& with
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these proceedings, any communications or discussions between the Presiding Officer and counsel
would appear to be ex parte in nature absent Mr. Al Sharbi's direct participation in those discussions.

Please be aware that | currently intend to undertake additional efforts to meet with Mr. Al Sharbi in
January and discuss his rights to counsel in connection with military commission proceedings. Itis
possible that Mr. Al Sharbi will thereafter express a desire to have me (and/or other

counsel) represent him.

Thank you.
VR, WCK
----- Original Message-—-

From: Hodges, Keit
Sent: Wednesday, December 21, 2005 11:45

Subject: US v. al Sharbi: Directions of the Presiding Officer

1. This email, and attachments 1 and 2, are being added to the filings inventory as PO 1. (See
POM 12-1 for a description of the Filings inventory.)

2. | am Keith Hodges, the Assistant to the Presiding Officer in the case in the subject line of -
this email. My duties are outlined in Presiding Officer Memorandum (POM - which serve as rules of
court) 2-2.

That POM, and all the others POMSs, can be found at:
http://www.defenselink.mil/news/Aug2004/commissions_memoranda.htmi
<http://www.defenselink.mil/news/Aug2004/commissions_memoranda.html> .

This email, and all others that | send that state "BY DIRECTION OF THE PRESIDING OFFICER" are
sent at the Presiding Officer's direction. The Presiding Officer has directed that all the current POMs,
to include as later modified or supplemented, are in effect for this case.

3. You attention is invited to the enclosed Discovery Order (PO
2) for compliance by the parties.

4. NLT 5 Jan 06 the Presiding Officer wishes to know what is the earliest possible time that
you and can attend a session of the Commission, without the other members, at Guantanamo to
accomplish the following business ("Reply all"* with your answer):

a. Initial session without members (convening of the
Commission.)

b. Accused's election of counsel.

c. Voir dire of the Presiding Officer (materials to assist you in voir dire will be sent at a
later time.)

d. Discussion - and if necessary - litigation concerning the attached discovery order, its
terms and enforceability. '
Y 4 RE 11 (al Sharbi)
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e. Entry of pleas. (if the accused requests to defer pleas, the Presiding Officer advises he will
grant the request.)

f. Motions. (If the parties request to defer motions - except a motion as to the wording, terms,
and enforceability of the discovery order - the Presiding Officer advises he will grant the request.)

g. Setting a schedule for future sessions and the trial to include: law motions (motions
other than on the admissibility or form of evidence); evidentiary motions; voir dire of the other
members, and the trial. The dates the Presiding Officer will be looking at are those on the attached
"Significant Dates Worksheet."

5. If you request a date in paragraph 4 above later than 13 February 2006, your reply must
include the reasons for the delay and a calendar showing your activities and commitments - personal
and professional - between 5 Jan 2006 and the date you request a delay that make it impossible to
proceed by 13 February 2006.

6. NLT 5 Jan 06, the parties will provide the Presiding Officer, opposing counsel, and me a
copy of all protective orders, issued by any authority, that they believe have been issued and remain
in effect. Any party requesting a protective order from the Presiding Officer will use the procedures in
POM 9-1.

7. Also attached is an email sent at the direction of the Presiding Officer adopting "first
instructions" issued earlier by another Presiding Officer, COL Chester. The instructions that were
adopted are also attached.

Three attachments:

1 - PO 2 - Discovery Order

2 - Significant dates worksheet

3 - Email on adopted "first instructions” and those instructions

BY DIRECTION OF THE PRESIDING OFFICER
Keith Hodges

Assistant to the Presiding Officers

Military Commission

<<Email and attachment - First instructions by PO Chester adopted by POs O'Toole and
Kohimann, 21 Dec 05.pdf>> <<PO 2 - al Sharbi
- Discovery Order - 21 Dec 05.pdf>> <<Significant Commission Dates - worksheet v1.doc>>
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Page 5 of 5
35 g



Hodges. Keith

From: Hodges, Keith

Sent: Thursday, January 19, 2006 12:14 PM

To:

Cec:

Subject: ssion Term ilitary Commission - 2
Attachments: Referred Commission Cases - 18 Jan 06 v2.doc

This email is to provide long-range planning guidance to all counsel in the following
cases:

United States v al Bahlul
United States v Khadr
United States v al Qahtani
United States v Barhoumi
United States v al Sharbi
United States v Muhammad

All counsel on all the above cases are to respond to the Assistant that you received this
email. Defense, please also pay special attention to paragraph 6 below.

1. The Commission will hold a trial/session term the week of 27 February 2006 at
Guantanamo Bay Naval Station, Cuba. Counsel in the above named cases must be prepared to
conduct any and all business before the Commission that can be conducted at that time. The
individual Presiding Officers, through the Assistant, will work with counsel to determine
the exact business to be addressed. Collectively, the Presiding Officers will set the
exact schedule and publish it at a later date.

2. The Office of the Presiding Officers is advised that there are no Muslim Holy days
during the above period. If addressees have different information, please advise soonest.

3. The first session of the Commission may be held as early as 1300, 27 February 2006. The
last session may be held as late as COB Friday, 3 March 2006.

4. The Presiding Officers request that counsel for those cases that will not be in session
at GTMO during this term still be present at GTMO so that the parties and the PO can work
together to discuss issues and make plans. For example, at the last term, the parties were
able to discuss and agree on the wording of Protective Orders. The Presiding Officers are
aware of the limitations on conferences and discussions versus what must be resolved in a
session. All counsel should obtain the appropriate country clearances e othe
necessary logistical arrangements. prop Rﬁ?iﬂfaﬁ Sﬁa?oﬁ
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5. If any counsel in the above listed cases cannot be at GTMO during the February
trial/session term, advise the Assistant, and the Presiding Officer and opposing and other
counsel on that case, NLT 1200, EST (Monday) 23 January 2006 with the reasons for the
unavailability.

6. All Defense counsel.

a. The fact that an attorney client relationship has not yet been established, or
a client has indicated he wishes to proceed pro se, does not amount to "unavailability,"
and it may suggest a session in February is paramount. Counsel are encouraged to provide
such information, however, as it might be useful in planning sessions.

b. Detailed Defense Counsel will advise if there are any other counsel (military
or civilian) who are also detailed, or who may be detailed or may join the case in the
future, and who are not on the attached list. If there are other such counsel, advise the
Assistant, Presiding Officer, and other counsel on the case and provide email addresses
and other contact information.

BY DIRECTION OF THE PRESIDING OFFICERS

Keith Hodges
Assistant to the Presiding Officers
Military Commission

o
Referred
mmission Cases - 1¢
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Referred Commission Cases — 18 Jan 06

Case PO

Hicks Brownback
al Qosi Brownback
Hamdan Brownback
al Bahlul Brownback
Khadr Chester

al Qahtani O’Toole
Barhoumi O’Toole

al Sharbi O’Toole
Muhammad | Kohlmann

Prosecution

Defense Panel Status

Mori - Det 05-0001 Stayed

Lippert - Asst a

Dratel - Civ

Shaeffer — Det New panel ? | Stayed

Thompson - Asst

Swift — Det New panel ? | Stayed

Autorino - Asst

Katyal - Civ

Fleener - Det 05-0003 First restart session|
a held

Merriam — Det 05-0004 First session

Ahmad - Civ held

Wilson — Civ

?2? Vokey

Broyles - Det 05-0008

Faulkner - Det

Kuebler — Det

Bradley — Det 05-0005

Stafford-Smith - Civ

38
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CAPTAIN DANIEL E. O’TOOLE
JUDGE ADVOCATE GENERAL’S CORPS
UNITED STATES NAVY

Captain Daniel E. 0'Toole, Judge Advocate General’s Corps, U.S. Navy,
received a Juris Doctor degree from Wake Forest University School of Law in 1980
and is admitted to the North Carolina State Bar. He is a 1984 honors graduate
of the Naval Justice School. He was awarded a Master of Laws degree from the
George Washington University National Law Center in 1994 and he was the 2004
Distinguished Graduate of the 47 Military Judges Course, The Judge Advocate
General’s School, U.S. Army.

Following four years in private practice, principally engaged in criminal
and civil litigation in state and federal courts, Captain O’Toole accepted a
direct commission into the Navy JAG Corps. He served successively as Senior
Defense Counsel and Senior Trial Counsel at Naval Legal Service Office, Newport,
and then as Staff Judge Advocate, Naval Surface Group FOUR, Newport, Rhode
Island. He transferred to Naval Air Station, Brunswick, Maine, in 1986, where
he served as Staff Judge Advocate until 1988. He then transferred to Commander,
Carrier Group EIGHT, embarked on USS JOHN F. KENNEDY (CV-67). Following that
assignment, Captain 0’Toole served as Assistant Fleet Judge Advocate, Commander
Naval Air Force, U.S. Atlantic Fleet.

From 1990 to 1992, Captain 0’Toole served as Command Judge Advocate on USS
THEODORE ROOSEVELT (CVN-71). He then transferred to Joint Exercise Control
Group, Ocean Venture 1992, as an exercise planner and controller. Following
post-graduate school in 1994, Captain O’Toole was assigned to Commander, Naval
Base, Norfolk, Virginia, as the Navy’s first Mid-Atlantic Regional Environmental
Counsel. 1In 1995, he transferred to Commander-in-Chief, U.S. Atlantic Fleet,
with additional duty to U.S. Atlantic Command, as Environmental Counsel. When
Trial Service Office East was established in the fall of 1996, with
responsibility for the prosecution of Navy courts-martial throughout the eastern
and central United States, Captain 0’Toole was assigned as its first Executive
Officer, and later as interim Commanding Officer. 1In the fall of 1999, Captain
0’Toole transferred to the General Litigation Division, Office of the Judge
Advocate General, as Deputy Director. While in the General Litigation Division,
Captain O’Toole defended civil and criminal cases in state and federal district
courts throughout the country, as well as various U.S. Circuit Courts of Appeal
and the U.S. Court of Federal Claims.

In July 2001, Captain 0’Toole was selected as Deputy Assistant Judge
Advocate General (Management and Plans), and served simultaneously as the JAG
Corps Officer Community Manager until September 2002, when he returned to the
General Litigation Division as its Director. 1In March 2003, Captain O’Toole was
selected by the Navy General Counsel as his Executive Assistant and Special
Counsel, and he served in that capacity until his appointment as Circuit
Military Judge, Tidewater Judicial Circuit, in July 2004.

During his nearly 14 years in the courtroom as a trial advocate and judge,
Captain O’Toole has supervised, litigated, or presided over nearly a thousand
cases, including national security and capital murder cases.

Captain O’Toole’s personal decorations include the Legion of Merit with
gold star in lieu of third award, the Meritorious Service Medal with three gold
stars, the Navy Commendation Medal with two gold stars, the Joint Services
Achievement Medal, and the Navy-Marine Corps Achievement Medal with gold star.
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UNITED STATES OF AMERICA .
' . v. Preteclive Ovder#1
GHASSAN ABDULLAH AL SHARBI
a/k/e Abdolinh ot Muslim Promction of Ideotithes of
’ a/i/s Abu Maslim All Witoesses
a3 Jeanmary 2006

This Prosective Gvder huay bos isseed purswant to Commision Law. sus syowse by the Presiding

Officer o ensecre Yhe protection of information, and 30 that the partics may begin the discovery

process thus enswring & full and folr trisl. Coimeel who desire thiz wrder medified or rescinded
chall follow the Procediares in POM 9-1.

1. This Protective Order prosscts the idemtitics or ofher identifying informution of all individasls
identified in meterinls provided to the Defoase by the prosecatice. Ea adifition, this Opder also
spplics o any identifylng iaformation obtsined by the Defeass dixing their Indupendent

2. The samms sad backyground infonmmtion of witersses sre cusiideied seasitive meterial dt
cousticotes Proswcted Indormnation ja accordance with Mty Coalission Order No. 1, Section

3. Accoedingly, IT IS HEREBY ORDERED:

s. Naes or other identifying information of withaysss tht Jurve besn or may, from time
o time, be disseminated t or cbtatasd by the Defastes Cotsasel for the sccused, may
be disclosed, to-megbets of the Defonss toum, such as paxslegale. investigastors, and
administrative staff, with an official need 0 Snow. However, such infoxpation sixall
mot bs disclosed 1o the accused or %0 anyons cutsids of Ghe Defonse team other then
the Military Consmission panel sabject t0 the limitations below,

b. Naroes or other ideutifying infonnation of any witnsss shall not be disclossd in opsn

. cotrt or ia any wasealed fling. Asy mestion of the ssme or other identifying
informstion of witsesses nyest oocuy ia clased yession smd any filing to the Militry
Cotamnission pene! that inclodes sech juformation sheil be filed undey ssal; and

c. Eidwr party may filo & motion for aggropciess ralief o chtilis an exception to this
Order shiouid dhey consider it accessary for & fafl snd faic trial.

4. Axy teeach of this Protective Onder sy result in disciplisery actios or other ssnctions.

CAPTAIN, JAGC, US. NAVY
Presiding Officer
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UNITED STATES OF AMERICA
V. Protective Order # 2
GHASSAN ABDULLAH AL SHARBI Protection of Identities of
a/k/a Abdullah al Muslim Investigators and Interrogators
a’k/a Abu Muslim
23 January 2006

This Protective Order has been issued pursuant to Commission Law sua sponte by the

Presiding Officer to ensure the protection of information, and so that the parties may

begin the discovery process thus ensuring a full and fair trial. Counsel who desire this
 order modified or rescinded shall follow the Procedures in POM 9-1.

1. This Protective Order protects the identities of law enforcement, intelligence, or other
investigators and interrogators working on behalf of their government (collectively
referred to as "investigators and interrogators") who participated in the investigation of
the accused.

2. The names and background information of investigators and interrogators are
considered sensitive material that constitutes Protected Information in accordance with
Military Commission Order No. 1, Section 6(DX5).

3. Accordingly, IT IS HEREBY ORDERED:

a. Names or other identifying information of investigators and interrogators that
have been or may, from time to time, be disseminated to Defense Counsel for the
accused, may be disclosed to members of the Defense team, such as paralegals,
investigators, and administrative staff, with an official need to know. However,
such information shall not be disclosed to the accused or to anyone outside of the
Defense team other than the Military Commission panel subject to the limitations
below; and

b. Names or other identifying information of investigators and interrogators shall
not be disclosed in open court or in any unsealed filing. Any mention of the name
or other identifying information of investigators and interrogators must occur in
closed session and any filing to the Military Commission panel that includes such
information shall be filed under seal.

4. The following actions do not violate this protective order:

a. Showing pictures of individuals who had questioned the accused for the
purposes of discussing the nature of those interrogations with the accused;

b. Using "nicknames" or any other name (aliases) that the individual who
questioned the accused told to the accused when questioned. This does NOT

RE 15 (al Sharbi)
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UNITED STATES OF AMERICA
V. Protective Order # 3
GHASSAN ABDULLAH AL SHARBI Protection of “For Official Use Only” or “Law
a/k/a Abdullah al Muslim Enforcement Sensitive” Marked Information
a’k/a Abu Muslim and Information with Classified Markings
23 January 2006

This Protective Order has been issued pursuant to Commission Law sua sponte by the Presiding
Officer to ensure the protection of information, and so that the parties may begin the discovery
process thus ensuring a full and fair trial. Counsel who desire this order modified or rescinded
shall follow the Procedures in POM 9-1.

1. Generally: The following Order is issued to provide general guidance regarding the below-
described documents and information. Unless otherwise noted, required, or requested, it does not
preclude the use of such documents or information in open court.

2. Scope: This Order pertains to information, in any form, provided or disclosed to the defense
team in their capacity as legal representatives of the accused before a military commission.
Protection of information in regards to litigation separate from this military commission would
be governed by whatever protective orders are issued by the judicial officer having cognizance
over that litigation.

3. Definition of Prosecution and Defense: For the purpose of this Order, the term "Defense
team" includes all counsel, co-counsel, counsel, paralegals, investigators, translators,
administrative staff, and experts and consultants assisting the Defense in Military Commission
proceedings against the accused. The term “Prosecution” includes all counsel, co-counsel,
paralegals, investigators, translators, administrative staff, and experts and consultants who
participate in the prosecution, investigation, or interrogation of the accused.

4. Effective Dates and Classified Information: This Protective Order shall remain in effect
until rescinded or modified by the Presiding Officer or other competent authority. This Order
shall not be interpreted to suggest that information classified under the laws or regulations of the
United States may be disclosed in a manner or to those persons inconsistent with those statutes or
regulations.

5. UNCLASSIFIED SENSITIVE MATERIALS:

a. IT IS HEREBY ORDERED that documents marked "For Official Use Only (FOUO)"
or "Law Enforcement Sensitive" and the information contained therein shall be
handled strictly in accordance with and disseminated only pursuant to the limitations
contained in the Memorandum of the Under Secretary of Defense ("Interim
Information Security Guidance") dated April 18, 2004. If either party disagrees with
the marking of a document, that party must continue to handle that document as
marked unless and until proper authority removes such marking. If either party

RE 16 (al Sharbi)
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wishes to disseminate FOUO or Law Enforcement Sensitive documents to the public
or the media, they must make a request to the Presiding Officer.

b. IT IS FURTHER ORDERED that Criminal Investigation Task Force Forms 40 and
Federal Bureau of Investigation FD-302s provided to the Defense shall, unless
classified (marked "CONFIDENTIAL," "SECRET," or "TOP SECRET"), be handled
and disseminated as "For Official Use Only" and/or "Law Enforcement Sensitive."

6. CLASSIFIED MATERIALS:

a. IT IS FURTHER ORDERED that all parties shall become familiar with Executive
Order 12958 (as amended), Military Commission Order No. 1, and other directives
applicable to the proper handling, storage, and protection of classified information.
All parties shall disseminate classified documents (those marked
"CONFIDENTIAL," "SECRET," or "TOP SECRET") and the information contained
therein only to individuals who possess the requisite clearance and an official need to
know the information to assist in the preparation of the case.

b. IT IS FURTHER ORDERED that all classified or sensitive discovery materials, and
copies thereof, given to the Defense or shared with any authorized person by the
Defense must and shall be returned to the government at the conclusion of this case's
review and final decision by the President or, if designated, the Secretary of Defense,
and any post-trial U.S. federal litigation that may occur.

7. BOOKS, ARTICLES. OR SPEECHES:

a. FINALLY, IT IS ORDERED that neither members of the Defense team nor the
Prosecution shall divulge, publish or reveal, either by word, conduct, or any other
means, any documents or information protected by this Order unless specifically
authorized to do so. Prior to publication, members of the Defense team or the
Prosecution shall submit any book, article, speech, or other publication derived from,
or based upon information gained in the course of representation of the accused in
military commission proceedings to the Department of Defense for review. This
review is solely to ensure that no information is improperly disclosed that is
classified, protected, or otherwise subject to a Protective Order. This restriction will
remain binding after the conclusion of any proceedings that may occur against the
accused.

b. The provisions in paragraph 7a apply to information learned in the course of
representing the accused before this commission, no matter how that information was
obtained. For example, paragraph 7a:

(1) Does not cover press conferences given immediately after a commission hearing
answering questions regarding that hearing so long as it only addresses the aspects of
the hearing that were open to the public.

RE 16 (al Sharbi)
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Message Page 1 of 5

Hodges, Keith

From: Hodges, Keith (D

Sent: Monday, January 23, 2006 11:11 AM

To: Kuebler, William, LT, DoD OGC; Hodges, Keith;

Subject: PO 1 B: Reply to LT Kuebler and Mr Rachin
Attachments: PO 1 A - al Sharbi - Announcement of Feb trial term, 19 Jan 06.pdf

I received a reply earlier from Mr. Rachin in response to the 19 Jan email (now PO 1 A - attached.)

I did not receive a reply from LT Kuebler to PO 1 A, but believed he received it. LT Kuebler - please
confirm.

The Presiding Officer has directed that I respond to LT Kuebler's email below and Mr Rachin's earlier
email as follows. (There are also some action items for the Prosecution.)

1. The Presiding Officers thanks the parties (Prosecution, LT Kuebler, and Mr. Rachin) for their
emails and for the Defense efforts to clarify Mr. al Sharbi's counsel preference.

2. At this time, the Presiding Officer does intend to conduct a session in this case during the week of 27
February 2006 in Guantanamo Bay. Later today the Presiding Officer intends to issue a trial order laying
out those items that he plans to accomplish at the Feb trial term. This may have to be adjusted later
depending on Mr. al Sharbi's position with respect to counsel, but the Presiding Officer has directed
that, unless directed otherwise, counsel shall proceed to be prepared for the 27 February session in
accordance with the forthcoming trial order.

3. The Presiding Officer has granted the defense request for a delay to respond to file a motion with
respect to the Discovery Order should the defense desire to file one. A new date will be established at a
later time. The Defense request that its obligations under PO 2 be stayed was also granted. A new date
will be established at a later time.

4. The Prosecution will file a motion in accordance with PO 2 as provided in that filing if they desire to
file such a motion.

S. The Prosecution and Defense will continue to assemble the matters required by PO 2 to prepare to
deliver them to the opposing parties upon order from the Presiding Officer. The date for delivery will be
established at a later time by the Presiding Officer.

6. The Presiding Officer will issue Protective Orders sua sponte as authorized by Commission Law.
These orders are binding upon those named in the Order and without regard to whether the accused has
accepted the services of counsel as counsel has been detailed. Those Orders will provide a mechanism to
have them modified or rescinded.

BY DIRECTION OF THE PRESIDING OFFICER RE 17 (al Sharbi)
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Message Page 2 of 5

Keith Hodges
Assistant to the Presiding Officers
Military Commission

From: Kuebler, William, LT, DoD OGC (D

Sent: Monday, January 23, 2006 9.56 AM
Yo: 'Hodges, Keith’; PT, DoD OGC; Davis, Morris, COL, DoD OGC; Sullivan, Dwight, COL, DoD

Subject: RE: Reminder: US v. al Sharbi: Directions of the Presiding Officer
Sir,

The Discovery Order issued as PO2 requires certain actions to take place with respect to discovery in this case
NLT 31 Jan, and requires the defense to provide comprehensive pre-trial disclosures to the prosecution by 28
Feb. To begin with, without waiving any objection as to the propriety of requiring the defense to be essentially
prepared for trial at the time of the first hearing, | believe these dates were established with the idea in mind that
an initial session would take place the week of 13 Feb. Now, it does not appear that there is any intention of
conducting an initial session prior to the week of 27 Feb. Moreover, as | have previously stated, it is my position
that Mr. Al Sharbi is unrepresented at this time. Accordingly, | am unable to accept discovery and agree to the
terms of a protective order (or make any motion with respect thereto) that would potentially bind Mr. Al Sharbi
absent the opportunity to even speak with him about the matter. Accordingly, without prejudice to any position
Mr. Al Sharbi may wish to assert conceming his right to counsel, or position that | may take with respect to my
ethical obligations in this matter, / would ask the Presiding Officer to vacate the dates in PO2 until such time as |
have had the opportunity to meet with Mr. Al Sharbi. Mr. Rachlin and | are planning to travel to GTMO on 4 Feb
and we have asked the government to arrange a face-to-face meeting with Mr. Al Sharbi on 5 Feb. Depending on
the outcome of that meeting, | may, as previously suggested by Mr. Hodges, ask for additional time in which to
travel to GTMO for subsequent meetings with Mr. Al Sharbi conceming his rights to counsel before the
commencement of formal commission proceedings. | will, of course, make every effort to keep the tribunal
informed as to my belief regarding the prospect that Mr. Al Sharbi will accept my (or any attomey's)
representation. Thank you.

VR, WCK

-----Original Message-----

From: Hodges, eith [l QD

Sent: Wednesday, January 04, 2006 19:11

Subject: Reminder: US v. al Sharbi: Directions of the Presiding Officer
LT Kuebler,

A reminder you have a due date of 5 Jan 06 per paragraphs 4 and 6 of PO 1 (below).
If you need the attachments sent again, advise ASAP.

RE 17 (al Sharbi)
Page 2 of 5
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Message Page 3 of §

I know you just moved to the DC area. Though the questions presented should not take long to
answer, if you need an extension, request it of the PO. You may do so in the body of an email.

FOR THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers

Military Commission

From: Hodges, Kei
Sent: Wednesday, January 04, 2006 11:04 AM

Subject: RE: US v. al Sharbi: Directions of the Presiding Officer

Thank you. Your email will be added to the filings inventory.

We look forward to hearing from the defense.

FOR THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers
Military Commission

From: (D L. DoD OGC
Sent: Wednesday, January 04, 2006 10:29 AM
To: 'Hodges, Keith'; Davis, Morris, COL, DoD OGC; Sullivan, Dwight, COL,
DoD OGC;

Subject: RE: US v. al Sharbi: Directions of the Presiding Officer

Mr. Hodges,

The government is available for an initial session in the subject case during the week of 13
February 2006.

The government does not, at this time, have any protective orders that are ingg;{? in this case.
However, the government may request protective orders in accordance with és?s '5

1/23/2006
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Page 4 of §

future, should it be unable to come to agreement on a protective order with the defense prior to
discovery.

Very Respectfully,

LT
Prosecutor, Office of Military Commissions
Department of Defense

1/23/2006

----- Original Message---—
From: Hodges, Keith
Sent: Wednesday, December 21, 2005 11:45

Subject: US v. al Sharbi: Directions of the Presiding Officer

1. This email, and attachments 1 and 2, are being added to the filings inventory as PO 1.
(See POM 12-1 for a description of the Filings Inventory.)

2.1 am Keith Hodges, the Assistant to the Presiding Officer in the case in the subject line
of this email. My duties are outlined in Presiding Officer Memorandum (POM - which
serve as rules of court) 2-2. That POM, and all the others POMs, can be found at:

http://www.defenselink. mil/news/Aug2004/commissions_memoranda html. This email,
and all others that I send that state "BY DIRECTION OF THE PRESIDING OFFICER"

are sent at the Presiding Officer's direction. The Presiding Officer has directed that all the
current POMs, to include as later modified or supplemented, are in effect for this case.

3. You attention is invited to the enclosed Discovery Order (PO 2) for compliance by the
parties.

4. NLT 5 Jan 06 the Presiding Officer wishes to know what is the earliest possible time

that you and can attend a session of the Commission, without the other members, at
Guantanamo to accomplish the following business ("Reply all" with your answer):

a. Initial session without members (convening of the Commission.)
b. Accused's election of counsel.

¢. Voir dire of the Presiding Officer (materials to assist you in voir dire will be sent at
a later time.)

d. Discussion - and if necessary - litigation concerning the attached discovery order,
its terms and enforceability.

e. Entry of pleas. (If the accused requests to defer pleas, the Presiding Officer advises he
will grant the request.)

RE 17 (al Sharbi)
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1/23/2006

Page 5 of 5

f. Motions. (If the parties request to defer motions - except a motion as to the wording,
terms, and enforceability of the discovery order - the Presiding Officer advises he will
grant the request.)

g. Setting a schedule for future sessions and the trial to include: law motions (motions
other than on the admissibility or form of evidence); evidentiary motions; voir dire of the
other members, and the trial. The dates the Presiding Officer will be looking at are those
on the attached "Significant Dates Worksheet."

5. If you request a date in paragraph 4 above later than 13 February 2006, your reply must
include the reasons for the delay and a calendar showing your activities and commitments
- personal and professional - between 5 Jan 2006 and the date you request a delay that
make it impossible to proceed by 13 February 2006.

6. NLT 5 Jan 06, the parties will provide the Presiding Officer, opposing counsel, and me
a copy of all protective orders, issued by any authority, that they believe have been issued
and remain in effect. Any party requesting a protective order from the Presiding Officer
will use the procedures in POM 9-1.

7. Also attached is an email sent at the direction of the Presiding Officer adopting "first
instructions" issued earlier by another Presiding Officer, COL Chester. The instructions
that were adopted are also attached.

Three attachments:

1 - PO 2 - Discovery Order

2 - Significant dates worksheet

3 - Email on adopted "first instructions" and those instructions

BY DIRECTION OF THE PRESIDING OFFICER
Keith Hodges
Assistant to the Presiding Officers

Military Commission
m
Fax:

<<Email and attachment - First instructions by PO Chester adopted by POs O'Toole and
Kohimann, 21 Dec 05.pdf>> <<PQ 2 - al Sharbi - Discovery Order - 21 Dec 05.pdf>> <<Significant
Commission Dates - worksheet v1.doc>>

RE 17 (al Sharbi)
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PO 1 C (Trial Order - US v. al Sharbi) Page 1 of 3

Hodges, Keith

From: Hodges, Keith (SN
Sent: Monday, January 23, 2006 1:32 PM

To:

daniel.otoole@navy.mil; Hodges, Keith
Subject: PO 1 C (Trial Order - US v. al Sharbi)

Attachments: CAPT O'Toole Biograhical Summary - Voir Dire.pdf; PO 1 A - al Sharbi - Announcement of
Feb trial term, 19 Jan 06.pdf; PO 1 B - al Sharbi - Email from DDC and PO reply regarding the
Feb session (23 Jan 06).pdf; Protective Order 1 - al Sharbi - |D of all witnesses (23 Jan
06).pdf; Protective Order 2 - al Sharbi - ID of investigators (23 Jan 06).pdf; Protective Order 3
- al Sharbi - FOUO and other markings (23 Jan 06).pdf; Significant Commission Dates -
worksheet - Feb trial term trial Order attachment.doc

1. This email Trial Order has been personally directed by the Presiding Officer in the subject case to
prepare the parties for the February Trial term (27 Feb — 3 Mar 06.) It lists the functions that the parties
are expected to perform at that trial term. This email and all replies will be added to the PO 1 filings
series. This Order takes into account PO 1 B (attached) conceming the Defense’s efforts to work with
Mr. al Sharbi’s making an informed choice as to counsel.

2. Defense only — counsel choice. Advise not later than 15 Feb 2006 whether you believe that you are
representing the accused (i.e., the accused has not indicated he wishes to proceed pro se, and the accused
has accepted your representation) and whatever information you have whether a civilian counsel will
join the case (and the email address and contact information for that counsel.) This information is
necessary not only so the business of the February trial term can be planned, but so the Presiding Officer
can know why motions, filings, or other information might not be provided. Note: Even if counsel
believe that an accused may wish to proceed pro se, or has or will reject the services of counsel, the
parties will still prepare themselves to proceed in accordance with this Order.

3. Existing Protective Orders. The parties were directed in PO 1 to provide copies of all existing
Protective Orders. None were provided and therefore the Presiding Officer presumes that none exist. If
such orders exist, send them immediately. The PO 1 deadline was 5 Jan 2006.

4. Protective Orders.

a. The three attached Protective Orders have been issued pursuant to Commission Law sua sponte
by the Presiding Officer to ensure the protection of information, and so that the parties may begin the
discovery process thus ensuring a full and fair trial.

b. Counsel who wish this order modified or rescinded shall follow the Procedures in POM 9-1.

5. Motions on the Discovery Order (PO 2.) As indicated in PO 1 B:

a. The Presiding Officer has granted the defense request for a delay to file a motion with respect to the
Discovery Order should the defense desire to file one. A new date will be established at a later time. The

Defense request that its obligations under PO 2 be stayed was also granted. A new date will be
. RE 18 (al Sharbi)
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PO 1 C (Trial Order - US v. al Sharbi) Page 2 of 3

established at a later time.

b. The Prosecution will file a motion in accordance with PO 2 as provided in that filing if they desire to
file such a motion.

c¢. The Prosecution and Defense will continue to assemble the matters required by PO 2 to prepare to
deliver them to the opposing parties upon order from the Presiding Officer. The date for delivery will be
established at a later time by the Presiding Officer.

6. Voir dire. If counsel desire to voir dire and/or to challenge the Presiding Officer, this will be
accomplished during the February trial term.

a. A mini biography of the Presiding Officer is attached to assist counsel.

b. Counsel are strongly encouraged to submit written question for the Presiding Officer. Such
questions will be provided to the APO, Presiding Officer, and opposing counsel not later than 17 Feb
2006 in Word (not PDF) so the Presiding Officer can answer the questions in the same electronic file.

7. Setting a trial calendar. Not later than 17 Feb 2006, counsel for both sides will complete the
attached “Trial Schedule” filling in the appropriate dates and file it with the APO, Presiding Officer and
opposing counsel.

8. Entry of pleas. The accused will be called upon to enter pleas. (If the accused requests to defer pleas,
the Presiding Officer advises he will grant the request.)

9. Motions (other than on the Discovery Order.) Counsel may file motions in accordance with POM
4-3. Such motions a party desires litigated at the February trial term shall be filed not later than 15 Feb
2006. Responses shall be filed not later than 7 days from the filing of the motion. Replies, if desired,
shall be filed not later than 3 days from when the response was filed. All filing will be done
electronically. Be attentive to the requirements of POM 4-3.

10. Motions other than the Discovery Order and those motions filed in accordance with paragraph
9 above. The parties will be asked if they have motions or other motions if motions were made. (If the
parties request to defer motions - except a motion as to the wording, terms, and enforceability of the
Discovery Order - the Presiding Officer advises he will grant the request.)

11. Inability to perform functions and unavailability. If there is any reason why counsel cannot
perform the functions listed in this Order, such matters will be filed with the APO, Presiding Officer,
and opposing counsel not later than 15 Feb clearly indicating the functions that counsel cannot perform
and the reasons therefore.~ :

12. Representational issues and unavailability (Defense counsel.) Para 6 of PO 1 A stated:

6. All Defense counsel.
a. The fact that an attorney client relationship has not yet been established, or a client has
indicated he wishes to proceed pro se, does not amount to "unavailability," and it may
suggest a session in February is paramount. Counsel are encouraged to provide such
RE 18 (al Sharbi)
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PO 1 C (Trial Order - US v. al Sharbi) Page 3 of 3

information, however, as it might be useful in planning sessions.

b. Detailed Defense Counsel will advise if there are any other counsel (military or civilian)
who are also detailed, or who may be detailed or may join the case in the future, and who
are not on the attached list. If there are other such counsel, advise the Assistant, Presiding
Officer, and other counsel on the case and provide email addresses and other contact
information.

Attachments to this email Trial Order

1. Three Protective Orders issued by the Presiding Officer
2. Mini-biography of the Presiding Officer

3. Trial schedule form (Significant Dates)

4PO1A ‘

5.PO1B

BY DIRECTION OF THE PRESIDING OFFICER
Keith Hodges
Assistant to the Presiding Officers

Military Commission

Fax: (D

<<CAPT O'Toole Biograhical Summary - Voir Dire.pdf>> <<PO 1 A - al Sharbi - Announcement of Feb trial term,
19 Jan 06.pdf>> <<PQ 1 B - al Sharbi - Email from DDC and PO reply regarding the Feb session (23 Jan
06).pdf>> <<Protective Order 1 - al Sharbi - ID of all witnesses (23 Jan 06).pdf>> <<Protective Order 2 - al Sharbi
- ID of investigators (23 Jan 06).pdf>> <<Protective Order 3 - al Sharbi - FOUO and other markings (23 Jan
06).pdf>> <<Significant Commission Dates - worksheet - Feb trial term trial Order attachment.doc>>

RE 18 (al Sharbi)
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Significant Commission Dates

United States v.
Highlighting signifies modifications from the “worksheet” provided with PO 1.

#! Event Date Notes
1. First session (without members) 27 Feb — 3 Mar 06
o Convening the Commission
e Choice of counsel
e Voir dire of PO
¢ Pleas (ordinarily reserved)
e Motions (ordinarily reserved)
o Discovery Order ﬁﬁgaiion
2, Provide copies of existing Protective 5 Jan 06 (Past due)
Orders to PO
3. Submit Protective Orders for PO ilg{)amre POM 9-1
4, Discovery — Prosecution * XXX
5. Discovery — Defense * XXX
6. Requests for access to evidence POM 7-1
7. “Law” Motions: Motion ’ POM 4-3
8. “Law” Motions: Response POM 4-3
9. “Law” Motions: Reply POM 4-3
10. | Witness requests on law motions POM 10-2
11. | Evidentiary motions: Motion POM 4-3
12. | Evidentiary motions: Response POM 4-3
13. | Evidentiary motions: Reply POM 4-3
14. | Witness requests on evidentiary motions POM 10-2
15. | Voir dire of members
16. | Prosecution case in chief - Merits Also indicate # of days to
present
17. | Defense case in chief - Merits Also indicate # of days to
present
18. | Prosecution — Sentencing Also indicate # of days to
present
19. | Defense - Sentencing ‘ Also indicate # of days to
present
20. | Witness requests — merits and sentencigg POM 10-2
21. | Directed briefs * XXX
22. | Requests to take conclusive notice POM 6-2

! The requested dates do not have to be in the chronological order that they appear on this list. For example, counsel
may request an earlier date for item 15 than they would for item 7.

? Discovery dates will be included in the discovery order.
* A “law motion” is any motions except that to suppress evidence or address ancther evidentiary matter.
* Dates will be established in the directed brief if directed briefs are used. RE 18 (al Sharbi)
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Hodges, Keith

From: Hodges, Keith

Sent:

To:

Cec: arvey,

Subject: Preserving objections, concems and issues: POM 4-3 and POM 12-1

To all counsel in all Military Commission Cases

1. The Presiding Officers have asked me to point out some features of the POMs of which you might be
unaware. The POMs are the Rules of Court for the Presiding Officers and they describe the manner in which
parties communicate with the Presiding Officers.

2. A main feature of POM 4-3 is that if a counsel wants relief, the counsel must comply with that POM - which
means to file a motion. A main feature of the filings inventory POM (12-1) is that the only issues before the
Presiding Officer are those listed on the filings inventory in the appropriate section (D for defense and P for
Prosecution.) Taken together, this means that motions filed by the parties that meet the formatting and other
requirements of POM 4-3 are placed on the filings inventory in the appropriate section. This document is
available to the parties, and all can see what matters are before the Presiding Officer to resolve. If counsel
believes that s/he has a motion or other request for relief pending before the Presiding Officer and it is not on
the filings inventory in the appropriate section, then counsel must take action to file; if counsel believes a
motion has already been filed, work with me so we can find that filing and ensure it gets on the list. How you
raise matters on the record - by which I mean during a session - with the Presiding Officer is outside the scope
of this email. This email addresses only communications outside the record - by which I mean not during a
session.

4. The PO (Presiding Officer) section of the filings inventory reflects only those significant matters that the
Presiding Officer sends or elects to place there so that there is a record of them. An email from counsel,
containing an objection or other request for relief, might find its way into the PO section. But, if the counsel
wants that objection to be resolved by the Presiding Officer, counsel must file in accordance with POM 4-3,
Only when that is done will the filing be placed on the filings inventory in the appropriate P or D section and
the matter preserved.

S. I point out these features so that all may appreciate that an objection, concern, observation, or request for
relief in the body of an email is not a motion under POM 4-3 and therefore will not be added to the filings
inventory in the P or D section. So, as an example, suppose in an email a prosecution counsel said, "I object
to X." That is not a motion IAW POM 4-3, and unless the Presiding Officer directed otherwise, it would be not
added to the Prosecution section of the filings inventory. Since that objection is not in the Prosecution section of

1 RE 19 (al Sharbi)
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the filings inventory, it is not before the Presiding Officer for resolution. Of course, the same analysis would
hold true if the defense counsel said, “I object to X.”

6. Finally, please appreciate the reason behind the inter-relationship between POM 4-3 and 12-1. The parties
and the Presiding Officer deserve to know what matters are before the Presiding Officer. Notwithstanding all
the advantages of email, its downside is that what one person views as a casual observation, discussion, or a
prelude to a motion to be made could be viewed by another as having preserved a matter to go before the
Commission and/or on appeal. The only way to ensure all know what is intended by an email, what matters they
are expected to respond to or resolve, to ensure issues for the Presiding Officer to resolve are preserved, and to
prevent inadvertent waiver is to have a system that lists such matters and is available to all.

7. A copy of this email will be placed in the filings inventory of all cases. A filings inventory in all cases that
have not been stayed will be sent later this week.

BY DIRECTION OF THE PRESIDING OFFICERS

Keith Hodges
Assistant to the Presiding Officers
Military Commission
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1.

UNITED STATES OF AMERICA PROSECUTION MOTION

TO JOIN THE CASES OF U.S v AL
SHARBI, U.S. v AL QAHTANI AND
V. US v BARHOUMI

GHASSAN AL SHARBI 6 FEBRUARY 2006

Timeliness- This motion is being filed within the timelines set by the Presiding Officer
in his trial order of 23 January 2006 for motions to be considered at the February trial
session.

2. Relief Requested- The prosecution asks the Presiding Officer to consolidate the cases of
United States v al Sharbi, United States v al Qahtani and United States v Barhoumi into
one joint trial before military commission.

3.

Facts-

a.

On 12 December 2005 the Appointing Authority, Mr. John Altenberg, referred
charges against Ghassan Abdullah Al Sharbi. On 16 December 2005, Mr.
Altenberg referred charges against Sufyian Barhoumi and Jabran Said Bin al
Qahtani.

In his Appointing Orders for the above-named cases, Mr. Altenberg appointed
Captain Daniel E. O'Toole, USN, as the Presiding Officer for all three cases, and
detailed the same six members (and two alternate members). The referrals are
silent on the issue as to whether the cases may be joined for trial.

Other than the caption and basis for jurisdiction at the top of each individual
charge sheet, all three of the above-named accused are charged with identical
General Allegations, the identical Conspiracy charge, the same named co-
conspirators, and the same overt acts.

Of particular note, overt acts alleged to have been committed by al Sharbi, al
Qahtani and Barhoumi are present on each of the accused's charge sheets in
identical sub-paragraphs.

The three charge sheets allege that al Sharbi, al Qahtani and Barhoumi conspired
and joined a criminal enterprise of persons who shared the common criminal
purpose of attacking civilians, attacking civilian objects, committing murder by an
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unprivileged belligerent; destruction of property by an unprivileged belligerent;
and terrorism.

f.  As proof of the three above-named accuseds' participation in the conspiracy, the
government alleges that al Sharbi and al Qahtani were being trained by Barhoumi
in the construction of remote-control detonation devices for use in explosives.
The government alleges in its charges that al Sharbi and al Qahtani were to go
back to Afghanistan to build, and train others to build, remote-controlled
explosive devices to target U.S. Forces.

g. The government alleges that the three accused were captured together in an al
Qaida safe house in Faisalabad, Pakistan on 28 March 2002.

h. The government intends on presenting physical and documentary evidence seized
in the safe house against all three accused, as well as statements made by each of
the accused against one another. More simply stated, should the cases not be
joined for trial, the government intends to present the exact same case three
different times, with the same witnesses, same evidence, and same statements
against the three accused.

i. On 2 February 2006, the Chief Prosecutor requested that the Appointing
Authority consolidate the aforementioned cases. On the date of this filing, a
decision has not been issued by the Appointing Authority.

4. Discussion- The Presiding Officer has the authority to join cases that could have been
properly referred together in the first instance. Military Commission Order No. 1, 31 August
2005, 4(A)(5)(a) states that the Presiding Officer shall rule upon all questions of law. Such a
request is a question of law within the province of the Presiding Officer and having such
authority is common practice in the federal courts of the United States.

While these commissions are clearly a military function, the nature of the charges and the nature
of the al Qaida criminal enterprise clearly indicate that these are not the types of crimes and
criminal organizations typically contemplated in courts-martial practice. These types of crimes
and organizations are much more akin to federal prosecutions of organized crime families, gangs
and other large-scale criminal enterprises. While federal law and procedure is certainly not
binding on this commission, following the policies that have developed in the federal courts, that
have handled thousands of joint criminal trials, makes for sound military commission
jurisprudence, and such authority should be persuasive to this presiding officer.

“There is a preference in the federal system for joint trials of defendants who are indicted
together. Joint trials ‘play a vital role in the criminal justice system.’" Zafiro v. United States,
506 U.S. 534, 537 (1993) citing Richardson v. Marsh, 481 U.S. 200, 209 (1987). Joint trials
“promote efficiency and ‘serve the interests of justice by avoiding the scandal and inequity of
inconsistent verdicts.’" Id. citing Richardson v. Marsh at 210. For these reasons, the Supreme
Court has repeatedly approved of joint trials. Id. citing Richardson v. Marsh at 210; Opper v.
United States. 348 U.S. 84, 95,99 L. Ed. 101, 75 S. Ct. 158 (1954); United States v. Marchant,
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25 U.S. 480, 12 Wheat. 480, 6 L. Ed. 700 (1827); cf. 1 C. Wright, Federal Practice and
Procedure § 223 (2d ed. 1982) (citing lower court opinions to the same effect).

Historically, American military commissions have often utilized joint trials. The International
Military Tribunal at Nuremberg, and many of the subsequent American war crimes commissions
that followed after World War II were joint trials. See Kristina D. Rutledge, Giving the Devil
His Due: The Pursuit & Capture of Nazi War Criminals-A Call for Retributive Justice in
International Criminal Law, 3 Regent J. Int'l L. 27, 35-40 (2005). The military commission
against the German Saboteurs, held at the Department of Justice in July of 1942,' was, also a
joint trial. See Transcript of Proceedings before the Military Commission to Try Persons
Charged with Offenses against the Law of War and the Articles of War, Washington D.C., July 8
to July 31, 1942 (http://www.soc.umn.edu/~samaha/nazj saboteurs/naziQl.htm). President
Roosevelt's order’ creating the German Saboteur commission, much like the referrals made by
Mr. Altenberg, was also silent on the issue of whether the trial should be held jointly for all
accused. Although President Roosevelt's order was one order, as opposed to Mr Altenberg's
three referrals in the above-named cases, it should be of no consequence that President
Roosevelt's order to refer the case to trial was done on one sheet of paper, and Mr. Altenberg's
referrals on separate pieces of paper, when the charges the Appointing Authority referred are
identical and the military commission members the same.

As a point of reference for the Presiding Officer, the three rules that come into play in the federal
system when individuals are joined in a criminal trial are FED. R. CRIM. P. 8, 13, and 14. FED.
R. CRIM. P. 13, specifically, provides the mechanism by which a judge in federal court can join
defendants who have been indicted in separate indictments into one joint trial.

"The Court may order that separate cases be tried together as though brought in a single
indictment or information if all offenses and all defendants could have been joined in a single
indictment or information.” FED. R.CRIM. P, 13. In essence the prosecution now asks the
Presiding Officer to take three cases, whose separate referrals are silent on the issue of whether
they may be tried together, and order that the cases be tried together to promote efficiency in the
commission process and serve the interests of justice. The issue then, that needs to be considered
by the Presiding Officer, is whether these three cases are proper to join together in the first
instance. For guidance on this determination, the Presiding Officer could look to FED. R. CRIM.
P. 8.

! These cases, collectively, resulted in the Supreme Court case of Ex Parte Quirin, et al. Ex Parte Quirin may be
found at 317 U.S. 1 (1942).

2 See President Roosevelt's Order of 2 July 1942: “The Military Commission shall meet in Washington, D.C., on
July 8th, 1942, or as soon thereafter as is practicable, to try for offenses against the Law of War and the Articles of
War, the following persons: Ernest Peter Burger, George John Dasch, Herbert Hans Haupt, Henry Harm Heinck,
Edward John Kerling, Hermann Otto Neubauer, Richard Quirin, Werner Thiel."
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Defendants may be charged together "if they are alleged to have participated in the same act or
transaction or in the same series of acts or transactions constituting an offense or offenses.” FED.
R.CRrRM. P. 8(b). The Rules for Courts-Martial apply an identical standard. See R.C.M.
601(e)(3). Clearly, in the charges against al Sharbi, al Qahtani and Barhoumi the government
has alleged that the three accused conspired and participated jointly to learn to develop remote-
controlled detonation devices for explosives. This clearly constitutes "the same act or
transaction" that would have permitted these individuals to be indicted together (and therefore
tried together) had they been charged in the federal court system or a court-martial.

The final consideration that the Presiding Officer would then need to address is whether the three
accused would be prejudiced by joinder. See generally Zafiro v. United States, supra. This type
of analysis would no doubt fall under the requirement that the Presiding Officer ensure the
accused receives a full and fair trial. In this specific instance, and under the current rules for
military commissions, there is no prejudice that any of the three accused could suffer if their
cases are joined due to the nature of the charges they face.

All eighteen overt acts alleged against each accused are identical. Of the eighteen overt acts that
are alleged against the three accused, al Sharbi's name is found in ten of the overt acts, al
Qahtani's name is found in nine of the overt acts and Barhoumi's name appears in six of them.
Under the offense of Conspiracy found in Military Commission Instruction No. 2, like under all
traditional conspiracy law, the government only need prove one overt act by one of the
conspirators or enterprise members. See MC1 No. 2. C(6). The government is in no way limited
to those overt acts only committed by the accused, nor has the government charged al Sharbi, al
Qahtani or Barhoumi in that fashion.

Military Commission Order No. 1 6(D)(1) states that "evidence shall be admitted if...the
evidence would have probative value to a reasonable person.” See MCO No. 1 6(D)(1). The
government fully intends on presenting evidence of al Sharbi's acts against him, al Qahtani and
Barhoumi, his alleged co-conspirators, and vice-versa, in every case, even if the cases are not
joined. The Military Commission rules of evidence clearly allow for the introduction of
evidence in this manner, and the nature of the charges and the overt acts literally demand it.
Presenting identical cases at separate trials is not efficient, wastes government resources, and
runs the risk of having inconsistent factual determinations. These reasons alone obviate any
potential prejudice the three accused could possibly claim from being joined together for trial in
this instance.

All three accused have been identically charged, have received identical discovery to date, have
received identical witness lists (which include over forty witnesses), and have been referred to
military commission in front of the same Presiding Officer and commission members. Justice
demands the cases be consolidated for joint trial before one military commission. The Presiding
Officer has the authority to join cases, especially when efficiency and consistency were likely
contemplated when the Appointing Authority referred these three cases, with identical charges,
to the same Presiding Officer and same members.
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5. Table of Authoritjes.

MCO No. 1 4(A)(S) (a)

. MCO No. 1 6(DX1)

MCTI No. 2, C(6)

. FED.R.CRIM.P. 8

FED.R.CRIM. P. 13

FED.R.CRIM.P. 14

g. Zafiro v. United States, 506 U.S. 534, 535 (1993)

h. R.C.M. 601(e)3)

i. Kristina D. Rutledge, Giving the Devil His Due: The Pursuit & Capture of Nazi
War Criminals-A Call for Retributive Justice in International Criminal Law, 3 Regent
J. Int'l L. 27, 35-40 (2005).

j. President Roosevelt's Military Order of 2 July 1942

k. Ex Parte Quirin 317 U.S. 1 (1942)

mo Ao o

6. Attachments. Chief Prosecutor's request to the Appointing Authority to consolidate cases.
7. Oral Argument. Government requests oral argument on this issue.

8. Witnesses. None

LT, US.NAVY
Prosecutor
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF PROSECUTOR
1610 DEFENSE PENTAGON
WASHINGTON, DC 20301-1610

February 2, 2006
MEMORANDUM FOR APPOINTING AUTHORITY FOR MILITARY COMMISSIONS

SUBJECT: Request for Consolidation of Cases: Appointing Order 05-0006; Appointing Order
05-0007; Appointing Order 05-0008

1. In December of 2005, Appointing Orders were signed in the following cases:

a. United States v. al Sharbi
b. United States v. Barhoumi
c. United States v. al Qahtani

All three of the accused listed above are charged with the same crimes arising out of the same
criminal conduct. The factual allegations against all three accused are the same, in fact, the
charge sheets for all three individuals are identica! aside from their caption. All three cases were

separately designated to be tried by Military Commissions comprised of the same Presiding
Officer and Commission Members.

2. The Prosecution respectfully requests that the Appointing Authority consolidate these cases
pursuant to the authority to “Issue orders from time to time appointing one or more military
commissions to try individuals subject to the President’s Military Order (reference (c)) and
reference (d); and appoint any other personne] necessary to facilitate military commissions.”
DoDD 5105.70, Appointing Authority for Military Commissions, Feb 10, 2004, para4.1.1,
Since United States v. al Sharbi and United States v. Barhoumi have been included on the trial
term beginning on 27 February 2006, the Prosecution requests that this matter be resolved prior
to the initiation of proceedings.

3. As all three cases could have been designated for trial in the same Military Commission and
in fact have been referred to the same Presiding Officer and Commission Members,
consolidation serves the interests of justice and judicial economy. Because the factual
allegations against each accused are identical, separate proceedings would require litigation of
the same legal challenges and presentation of the same evidence on three separate occasions.
Rather than requiring the same Presiding Officer to make legal rulings and the same Commission
Members to make fuctual determinations in three identical but separate proceedings, one unified
proceeding would clearly scrve the interest of judicial economy and the interest of justice. While
the Prosecution is mindful of the potential logistical challenges that may be involved if all three
cases are consolidated, the interests of justice and judicial economy as outlined above clearly
outweigh any burden associated with overcoming these logistical challenges,

4. 1f you have any questions regarding this request or require any further information, please
contact me, or the detailed Lead Prosecutor for these cases, L_USN,b
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t the detailed Assistant Prosecutor for these cases, Capt ([ ] ] NEIUS AF.

M D D—

MORRIS D. DAVIS
Colonel, USAF
Chief Prosecutor

cc:

Col Dwight Sullivan, USMCR
LTC Bryan Broyles, USA
CPT Wade N. Faulkner, USA
LT William Kuebler, USN

Encl:

1. Appointing Order 05-0006 (United States v. al Sharbi)

. Appointing Order 05-0007 (United States v. Barhoumi)

Appointing Order 05-0008 (United States v. al Qahtani)
Charge Sheet United States v. al Sharbi

Charge Sheet United States v. al Qahtani

Charge Sheet United States v. Barhoumi

B

. 2
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Military Commission Case No, 05-0005

UNITED STATES Military Commission Members

v

Appointing Order No. 05-0006

GHASSAN ABDULLAH AL SHARBI DEC 12 265

a/k/a Abdullah al Muslim
a/k/a Abu Mushim

A’ o N o St o N N N

The following officers are appointed to serve as members and alternate members,
respectively, of a Military Commission for the purpose of trying any and all charges
referred for trial in the above-styled case. The Military Commission will meet at such
times and places as directed by the Appointing Authority or the Presiding Officer. Each
member or alternate member will serve until removed by proper authority.

In the event that one or more of the members, not including the Presiding Officer,
is removed by the Appointing Authority, one or more of the alternate members will
automatically be appointed, in order, to replace the removed member(s), until either all
removed members have been replaced or no alternate members remain. Should the
Presiding Officer grant a challenge for cause against any member, that member will be
removed as a member, excused from further proceedings, and sutomatically replaced by
the next alternate member. Any alternate member appointed undes the automatic
replacement provisions herein described shall become a member of the commission and
shall be subject to removal and automatic replacement as if originally appointed as a
member. In accordance with Paragraph 4(AX1)&(2) of Military Commissioa Order No.
1, should no altemate member be available to replace any member | remove or any
member removed pursuant to a challenge for cause, and provided that at least three
members, in addition to the Presiding Officer, remain, the commission may proceed
without appointment of additional members.

Captain Daniel E. O’Toole, USN, Presiding Officer
SAF
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Military Commission Case No. 05-0006

UNITED STATES ) Military Commission Members

)
v. ) Appointing Order No. 05-0007

)

SUFYIAN BARHOUMI )

a’k/a Abu Obaida ) DEC 16 2006

a/k/a Ubaydah Al Jaza'iri )

a/k/a Shafiq )
)

The following officers are appointed to serve as members and altemate members,
respectively, of a Military Commission for the purpose of trying any and all charges
referred for trial in the above~styled case. The Military Commission will meet at such
times and places as directed by the Appointing Authority or the Presiding Officer. Each
member or alternate member will serve until removed by proper authority.

In the event that one or more of the members, not including the Presiding Officer,
is removed by the Appointing Authority, one or more of the alternate members will
automatically be appointed, in order, to replace the removed membet(s), until either all
removed members have been replaced or no altemate members remain. Should the
Presiding Officer grant a challenge for cause against any member, that member will be
removed as a member, excused from further proceedings, and automatically replaced by
the aext alternate member. Any alternate member appointed under the automatic
replacement provisions herein described shall become a member of the commission and
shall be subject to removal and automatic replacement as if originally appointed as a
member. In accordance with Paragraph 4(AX1)8&(2) of Military Commission Order No.
1, should no altermate member be available to replace any member I remove or any
member removed pursuant to a challenge for cause, and provided that at least three
members, in addition to the Presiding Officer, remain, the commission may proceed
without appointment of additional members.

Captain Daniel E. O’Toole, USN, Presiding Officer
Colonel SAF, Member

Colonel USAF, Member
Colonel SAF, Member

Colone USA, Member

Colonel SA, Member

Captain| SN, Member

Lieutenant Commm}l irst Altenate
Lieutenant Colonel /‘1
John D. Altenburg, Jr.

Appointing Authority for Military Commissions
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Military Commission Case No, 05-0007

UNITED STATES Militery Commission Members

v. Appointing Order No. 05-0008
JABRAN SAID BIN AL QAHTANI
a’k/a Salam a} Farsi

a’k/a Hateb

a/k/a Jabran al Qahtan

a/k/a Saad Wazar Hatib Jabran

a/k/a Jabran Saad Wazar Sulayman
a/k/a Jabran Wazar

DEC 16 205

o v’ S St o et St St = =

The following officers are appointed to serve as members and alternate members,
respectively, of’ a Military Commission for the purpose of trying any and all charges referred for
trial in the above-styled case. The Military Commission will meet at such times and places as

directed by the Appointing Authority or the Presiding Officer. Ewhmunbeonhamtemeuber
will serve unti] removed by proper authority.

In the event that one or more of the members, not including the Presiding Officer, is
removed by the Appointing Authority, one or more of the altemate members will automaticaily
be appointed, in order, to replace the removed membex(s), until either all removed members have
been replaced or no altemnate members remain. Should the Presiding Officer grant a chalienge for
cause against any member, that member will be removed as a member, excused from further
proceedings, and automatically replaced by the next alicrmnate member, Any alternate member
appointed under the automatic replacement provisions herein described shall become a member
of the commission and shail be subject to removal and automatic replacement as if originally
appointed as a member. In accordance with Paragraph 4(A)1)&(2) of Military Commission
Order No. 1, should no alternate member be available to replace any member I remove ar any
member removed pursuant to a challenge for cause, and provided that at least three members, in
addition to the Presiding Officer, remain, the commission may proceed without appointment of
additional members.

Lieutenant Colo!

John D. Altenburg, Jr.
Appointing Autherity for Military Commissions
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UNITED STATES OF AMERICA )
)
v. )
)
GHASSAN ABDULLAH AL SHARBI ) CHARGE:
a/k/a Abdullah a] Muslim ) CONSPIRACY
a/k/a Abu Muslim )

JURISDICTION

. lurisdiction for this Military Commission is based on the President’s determination of
July 6, 2004 that Ghassan Abdullah ai Sharbi (a/k/a/ Abdullah al Muslim a/k/a/ Abu
Muslim hereinafier “al Sharbi™) is subject to his Military Ocder of November 13, 2001.

. The charged conduct alleged against a! Sharbi is triable by a military commission.
GENERAL ALLEGATIONS

. Al Qaida (“the Base™), was founded by Usama bin Laden and others in or about 1989
for the purpose of opposing certain governments and officials with force and violence.

. Usama bin Laden is recognized as the emir (prince or leader) of al Qaida.

. A purpose or goal of al Qaida, as stated by Usama bin Laden and other al Qaida
leaders. is to support violent attacks against property and nationals (both military and
civilian) of the United States and other countries for the purpose of, inter alia, forcing

the United States to withdraw its forces from the Arabian Peninsula and in retaliation
for U.S. support of Israel.

. Al Qaida operations and activities are directed by a shurg (consultation) council
composed of committees, including: political committee; military committee; security
commitice; finance committee; media commiittee; and religious/legal committee.

. Between 1989 and 2001, al Qaida established training camps, guest houses, and
business operations in Afghanistan, Pakistan, and other countries for the purpose of

training and supporting violent attacks against property and nationals (both military
and civilian) of the United States and other countries.

. In 1992 and 1993, al Qaida supported violent opposition of US, property and nationals

by, among other things, transporting persoancl, weapons, explosives, and ammunition
to Yemen, Saudi Arabia, Somalia, and other countries.

. In August 1996, Usama bin Laden issued a public “Declaration of Jihad Against the

Americans,” in which he called for the murder of U.S. military personnel serving on
the Arabian peninsula.
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10. In February 1998, UJsama bin Laden, Ayman al Zawahiri, and others, under the banner
of “Intemnational Islamic Front for Fighting Jews and Crusaders,” issued a fatwa
(purpored religious ruling) requiring all Muslims able to do so to kill Americans -

whether civilian or military — anywhere they can be found and to “plunder their
money.”

11. On or about May 29, 1998, Usama bin Laden issucd a statement entitled *“The Nuclear
Bomb of 1slam,” under the banner of the “Intemational Islamic Front for Fighting Jews
and Crusaders,” in which he stated that “it is the duty of the Muslims to prepare as
much force as possible to terrorize the enemies of God.”

12. Since 1989 members and associates of al Qaida, known and unknown, have carried out
numerous tervorist attacks, including, but not limited to: the attacks against the
American Embassies in Kenya and Tanzania in August 1998; the attack against the

USS COLE in October 2000; and the attacks on the United States on September 11,
2001.

H NS

13. Sufyian Barhoumi, Jabran Said bin al Qahtani, and Ghassan al Sharbi in the United
States, Afghanistan, Pakistan, and other countries, from on or about January 1996 to on
or about March 2002, willfully and knowingly joined an enterprise of persons who
shared a common criminal purpose and conspired and agreed with Usama bin Laden
(a/k/a Abu Abdullah), Saif al Adel, Dr. Ayman al Zawahiri (3/k/a “the Doctor™),
Muhammad Atef (a/k/a Abu Hafs al Masri), Zayn al Abidin Muhammad Husayn
(a/k/a/ Abu Zubayda, hercinafier “Abu Zubayda™), Binyam Muhammad, Noor al Deen,
Akrama al Sudani and other members and associates of the al Quida organization,
known and unknown, to commit the following offenses triable by military commission:
attacking civilians; attacking civilian objects; murder by an unprivileged belligerent;
destruction of property by an unprivileged belligerent; and terrorism.

14. In furtherance of this enterprise and conspiracy, al Sharbi, Barhoumi, al Qahtani, Abu

Zubayda. Binyarmn Muhammad, Noor al Deen, Akrama al Sudani, and other merbers or

associates of al Qaida committed the following overt acts:

a. In 1998 Barhoumi, an Algerian citizen, attended the clectronics and
explosives course at Khalden Camp in Afghanistan, ap al Qaida-affiliated
training camp, where he reccived training in constructing and dismantling
electronically-controlled explosives.

After completing his training, Barhoumi became an explosives trainer for
al Qaida, training members of al Qaida on electronically-controlled
explosives at remotc locations.
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. In or about August 2000, al Sharbi, a Saudi citizen and Electrical
cngineering graduate of Embry Riddle University, in Prescott, Arizona,
departed the United States in search of terrorist training in Afghanistan.

. In July 2001, Muhammad Atef (a/k/a/ Abu Hafs al Masti), the head of al
Qaida’s military committce and al Qaida’s military commander, wrote a

letter to Abu Muhammad, the emir of al Qaida’s al Farouq Camp, asking

him to select two “brothers”™ from the camp to receive electronically-

controlled explosives training in Pakistan, for the purpose of establishing a
new and independent section of the militery committee.

. In July 2001, al Sharbi aitended the al Qaida-run al Farouq training camp,

where he was first introduced to Usama bin Laden. At al Farouq, al
Sharbi’s training included, inser alia, physical training, military tactics,
weapons instruction, and firing on a variety of individua) and crew-served
weapouns.

During July and August 2001, al Sharbi stood watch with loaded weapoas
at al Farouq at times when Usama bin Laden visited the camp.

. From July 2001 to September 13, 2001, al Shasbi provided English
translation for another camp attendee’s military training at al Faroug, to

include translating the attendec’s personal dayar (“oath of allcgiance™) to
Usama bin Laden.

. On or about September 13, 2001, anticipating a military responsc to al

Qaida’s attacks on the United States of Scptember 11, 2001, al Sharbi and
the remaining trainees were ordered to evacuate al Farouq. Al Sharbi and
others fled the camp and wcre told to fire waming shots in the air it they
saw American missiles approaching.

Shortly after the Scptember 11 2001 attacks on the United States, al
Qahtani, 2 Saudi citizen and Electrical engineering graduate of King Saud
University in Saudi Arabia, left Saudi Arabia with the intent to fight
against the Northern Alliance and American Forces, whom he expecied
wotld soon be fighting in Afghanistan.

In October 2001, al Qahtani attended a newly established terrorist training
camp north of Kabul, where he received physical conditioning, and
training in the PK Machine gun and AK-47 assault rifle,

. Between late December 2001 and the end of February 2002, Abu
Zubayda, a high-ranking al Qaida recruiter and operational planner,
assisted in moving al Sharbi, al Qahtani and Biayam Muhammad from

Birmel, Afghanistan to a guest house in Faisalabad, Pakistan where they
would obtain further training.
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1. By early March 2002, Abu Zubayda, Barhoumi, al Sharbi, al Qahtani, and
Binyam Muhammad had all arrived at the guest house in Faisalabad,
Pakistan. Barhoumi was to train al Sharbi, al Qahtani and Binyam
Muhammad in building small, hund-held remote-detonation devices for

explosives that would later be used in Afghanistan against United States
forces.

m. In March 2002, after Barhoumi, al Sharbi and at Qahtani had all arrived at
the guest house, Abu Zubsyda provided approximately $1,000 U.S.
Dollars for the purchase of components to be used for training al Sharbi
and al Qahtanj in making remote-detonation devices.

n. Shortly after receiving the money for the components, Barhoumi, Noor al
Deen and other individuals staying at the house went into downtown
Faisalabad with a five page list of electrical equipment and devices for
purchase which included, inter alia, clectrical resistors, plastic resistors,
light bulbs for circuit board lights, plastic and ceramic diodes, circuit
testing boards, an ohmmeter, watches, soldering wire, soldering guns, wire

and coil, six cell phones of a specified model, transformers and an
clectronics manual.

0. After purchasing the necessary componeats, al Qahtani and al Sharbi
received training from Barhoumi on how to build hand-held remote-
detonation devices for explosives while at the guest house.

p. During March 2002, after his initial training, al Qahtani was given the
mission of constructing as many circuit boards as possible with the intent
to ship them to Afghanistan to be used as timing devices in bombs.

q. After their training was completed and a sufficient numbes of circuit
boards were built, Abu Zubayda had directod that al Qahtani and al Sharbi
were to retum to Afghanistan in order to use, and to train others to

construct remote-control devices to detonate car bombs against United
States forces.

r. During March 2002 al Qahtani wrote two instructional manuals on
assembling circuit boards that could he used as timing devices for bombs
and other improvised explosive devices.

15. On March 28, 2002, Barhoumi, al Sharbi, al Qahtani, Abu Zub2yda and others
were captured in a safe house in Faisalabad after aythotities raided the home.
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UNITED STATES OF AMERICA
v,

JABRAN SAID BIN AL QAHTANI
a/k/a Salam al Farsi

a/k/a Hateb

a/k/a Jabran al Qahtan

a/k/a Saad Wazar Hatib Jabran

a/k/a Jabran Saad Wazar Sulayman
a/k/a Jabran Wazar

CHARGE:
CONSPIRACY

e o o v N e N Nt S e Nt

JURISPICTION

. Jurisdiction for this Military Commission is based on the President’s determination of
July 6, 2004 that Jabran Said Bin al Qahtani (a/k/a/ Salam al Farsi a/k/a Hateb a/k/a
Jabran Qahtan a/k/a/ Saad Wazar Hatib Jabran #/k/a/ Jabran Saad Wazar Sulayman
a/k/a Jabran Wazar) is subject to his Military Order of November 13, 2001.

. The charged conduct alleged against al Qahtani is trisble by a military commission.
GENERAL ALLEGATIONS

. AlQaida (‘“the Base™), was founded by Usama bin Laden and others in or about 1989
for the purpose of opposing certain governments and officials with force and violence.

. Usama bin Laden is recognized as the emir (prince or leader) of al Qaida.

. A purpose or goal of al Qaida, as stated by Usama bin Laden and other al Qaida
leaders, is to support violent attacks against property and nationals (both military and
civilian) of the United States and other countries for the purpose of, inter alia, forcing
the United States to withdraw its forces from the Arabian Peninsula and in retaliation
tor U.S. support of Israel,

. Al Qaida operations and activities are directed by a shura (consultation) council
composed of committees, including: political committee; military committee; security
committee; finance committee; media comumittee; and religicus/legal committee.

. Between 1989 and 2001, al Qaida established training camps, guest houses, and
business operations in Afghanistan, Pakistan, and other countries for the purpose of

training and supporting violent attacks against property and aationals (both military
and civilian) of the United States and other countries,
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8. In 1992 and 1993, al Qaida supported violent opposition of US, property and nationals

by, among other things, transporting personnel, weapons, explosives, and ammunition
to Yemen, Saudi Arabia, Somalia, and other countries.

In August 1996, Usama bin Laden issued a public “Declaration of Jikad Against the

Americans,” in which he called for the murder of U.S. military personnel serving on
the Arabian peninsula.

10. n February 1998, Usama bin Laden, Ayman al Zawahiri, and others, under the banner

of “International Islamic Front for Fighting Jews and Crusaders,” issued a fatwa
(pusported religious ruling) requiring all Muslims able to do so to kil Americans —

whether civilian or military — anywhere they can be found and to “plunder their
money.”

11. On or about May 29, 1998, Usama bin Laden issued a statement entitled “The Nuclear
Bomb of Islam,” under the banner of the “Intemational Islamic Front for Fighting Jews
and Crusaders,” in which he stated that “it is the duty of the Muslims to prepare as
much force as possible to terrorize the enemies of God.”

12. Since 1989 members and associates of al Qaida, known and unknown, have carried out

numerous tervorist aitacks, including, bt not limited to: the attacks against the

American Embassics in Kenya and Tanzania in August 1998; the attack against the

USS COLE in October 2000; and the attacks on the Urited States on September 11,
2001.

CHARGE;: CONSPIRACY

13. Sufyian Barhoumi, Jabran Said bin al Qahtani, and Ghassan al Sharbi in the United
States, Afghanistan, Pakistan, and other countries, from on or about January 1996 to on
or about March 2002, willfully and knowingly joined an enterprise of persons who
shared a common criminal purposc and conspired and agreed with Usama bin Laden
(a’k/a Abu Abdullah), Saif al Adel, Dr. Ayman al Zawahiri (2/%/2 “the Doctor™),
Muhammad Atef (a/k/a Abu Hafs al Masri), Zayn a) Abidin Muhammad Husayn
(/k/a/ Abu Zubayda, hereinafter “Abu Zubayda™), Binyam Muhammad, Noor al Deen,
Akrama al Sudani and other members and associates of the al Qaida organization,
known and unknown, to commit the following offenses triable by military commission:
attacking civilians; attacking civilian objects; murder by an unprivileged beiligerent;
destruction of property by an unprivileged belligerent; and terrorism.

14. In furthcrance of this enterprisc and conspiracy, al Sharbi, Barhoumi, al Qahtani, Abu

Zubayda, Binyam Muhammad, Noor al Deen, Akrama al Sudamni, and other members or
associates of al Qaida committed the following overt acts:

a. In 1998 Barhoumi, an Algerian citizen, attepded the electronics and
explosives course at Khalden Camp in Afghanistan, an al Qaida-affiliated
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training camp, where he received training in constructing and dismantimg
electronically-controlled explosives.

. After completing his training, Barhoumi became an explosives trainer for
al Qaida, training members of al Qaida on electronically-controlled
explosives at remote locations.

. In or about August 2000, al Sharbi, a Saudi citizen and Electrical
engineering graduate of Embry Riddle University, in Prescott, Arizona,
departed the United States in search of terrorist training in Afghanistan,

. In July 2001, Muhammad Atef (a/k/a/ Abu Hafs al Masri), the head of al

Qaida’s military committee and al Qaida’s military commander, wrote a
Jetter to Abu Muhammad, the emir of al Qaida’s al Farouq Camp, asking
him to select two “brothers™ from the camp to receive electronically-
controlled explosives training in Pakistan, for the purpose of mbhshmg a
new and independent section of the military committee.

. In July 2001, al Sharbi attended the al Qaida-run al Farouq training camp,

where he was first introduced to Usama bin Laden. At al Faroug, al
Sharbi’s training included, inter alia, physical training, military tactics,
weapons instruction, and firing on a variety of individual and crew-served
weapons.

. During July and August 2001, al Sharbi stood waich with loaded weapons
at al Farouq at times when Usama bin Laden visited the camp.

From July 2001 to September 13, 2001, al Sharbi provided English
translation for another camp attendee’s military training at al Faroug, to

include translating the attendee’s personal bayat (“oath of allegiance™) to
\Usama bin Laden,

. On or about September |3, 2001, anticipating a military response to al
Qaida's attacks on the United States of September 11, 2001, al Sharbi and
the remaining trainees were ordered to evacuate al Farouq. Al Sharbi and

others fled the camp and were told to fire waming shots in the air if they
saw American missiles approaching.

Shortly after the September 11 2001 attacks on the United States, al
Qahtani, a Saudi citizen and Electrical engineering graduate of King Saud
University in Sandi Arabia, loft Saudi Arabia with the intent to fight
against the Northern Alliance and American Forces, whom he expected
would soon be fighting in Afghanistan,
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[n October 2003, al Qahtani attended a newly established terrorist training
camp north of Kabul, where he received physical conditioning, and
training in the PK Machine gun and AK-47 assault rifle.

. Between late December 2001 and the end of February 2002, Abu
Zubayda, a lugh ranking al Qaida recruiter and operational planner,
assisted in moving al Sharbi, al Qahtani and Binyam Muhammad from

Birme!, Afghanistan to a guest house in Faisalabad, Pakistan where they
would obtain further training.

By early March 2002, Abu Zubayda, Barhoumi, al Sharbi, 21 Qahtani, and
Binyam Muhammad had all arrived at the guest house in Faisalabad,
Pakistan. Barhoumi was to train al Sharbi, al Qahtani and Binyan
Muhammad in building small, hand-held remote-detonation devices for

explosives that would later be used in Afghanistan against United States
forces.

In March 2002, after Bathoumi, al Sharbi and al Qahtani had all arrived at

the guest house, Abu Zubayda provided approximately $1,000 U.S.
Dollars for the purchase of components to be used for training al Sharbl
and al Qahtani in making remote-detonation devices.

. Shortly after receiving the money for the components, Barhoumi, Noor al
Deen and other individuals staying at the house went into downtown
Faisalabad with a five page list of electrical equipment and devices for
purchase which included, inter alia, electrical resistors, plastic resistors,
light bulbs for circuit board lights, plastic and ceramic diodes, circuit
testing boards, an chmmeter, watches, soldering wire, soldering guns, wire

and coil, six cell phones of s specified model, transformers and an
electronics manual.

. After purchasing the necessary components, al Qghtani and al Sharbi
received training from Barhourni on how to build hand-held rensote-
detonation devices for explosives while at the guest house.

. During March 2002, after his initial training, al Qahtani was given the
mission of constructing s many circuit boards as possible with the intent
to ship them to Afghanistan to be used as timing devices in bombs.

. After their training was completed and a sufficient number of circuit
boards were built, Abu Zubayda had directed that al Qahtani and al Sharbi
were to return 10 Afghanistan in order to use, and to train others to

construct remote-control devices to detonate car bombs against United
States forces.
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t. During March 2002 al Qahtani wrote two instructional manuals on
assembling circuit boards that could be used as timing devices for bombs
and other improvised explosive devices.,

15. On March 28, 2002, Barhoumi, al Sharbi, al Qahtani, Abu Zubayda and others
were captured in a safe house in Faisalabad after authorities raided the home.
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UNITED STATES OF AMERICA )
)
v. )
)
~ SUFYIAN BARHOUMI ) CHARGE:
a’k/a Abu Obaida ) CONSPIRACY
a/k/a Ubaydah Al Jaza’ini ) .
a/k/a Shafiq )
)
)

SURISDICTION

. Jurisdiction for this Military Commission is based on the President’s determination of
July 6, 2004 that Sufyian Barhoumi (a/k/a Abu Obaida a/k/a/ Ubaydah Al Jaza'iri

a’k/a/ Shafiq hereinafter “Barhoumi™) is subject to his Military Order of November 13,
2001.

The charged conduct alleged against Barhoumi is triable by a military commission.
GENERAL ALLEGATIONS

. Al Qaida (“the Base™), was founded by Usama bin Laden and others in or about 1989
for the purpose of opposing certain governments and officials with force and violence.

4. Usama bin Laden is recognized as the emir (prince or leader) of al Qaida.

5. A purpose or goal of al Qaida, as stated by Usama bin Laden and other al Qaida
leaders, is to support violent attacks against property and nationals (both military and
civilian) of the United States and other countries for the purpose of, inter alia, forcing

the United States to withdraw its forces from the Arabian Peninsula and in retaliation
for U.S. support of Israel.

6 Al Qaida operations and activities are directed by a shura (consultation) council
composed of committees, including: political committee; military committee; security
committce; finance committee; media committee; and religious/legal committee.

7. Between 1989 and 2001, al Qaida established training camps, guest houses, and
business operations in Afghanistan, Pakistan, and other countrics for the purpose of

training and supporting violent attacks against property and nationals (both military
and civilian) of the United States and other countries.

In 1992 and 1993, al Qaida supported violent opposition of US. property and nationals

by, among other things, transporting personnel, weapons, explosives, and ammunition
to Yemen, Saudi Arabia, Somalia, and other countrics.
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9. In August 1996, Usama bin Laden issued & public “Declaration of Jihad Against the

Americans,” in which he called for the murder of U.S. military persoane) serving on
the Arabian peninsula,

10. In February 1998, Usama bin Laden, Ayman al Zawahiri, and others, under the banner
of “Intemnational Islamic Front for Fighting Jews and Crusaders,” issued a farwa
(purported religious ruling) requiring all Muslims able to do so to kill Americans -
whether civilian or military — anywhere they can be found and to “plunder their
money.”

11. On or about May 29, 1998, Usama bin Laden issued a statement entitied “The Nuclear
Bomb of Islam,™ under the banner of the “International Islamic Front for Fighting Jews
and Crusaders,” in which he stated that “it is the duty of the Muslims to prepare as
much force as possible to terrorize the cnemies of God.”

12. Since 1989 members and associates of al Qaida, known and unknown, have carried out
numerous terrorist attacks, including, but not limited to: the attacks against the
American Embassies in Kenya and Tanzania in August 1998; the attack against the

USS COLE in October 2000; and the attacks on the United States on September 11,
2001.

CHARGE: CONSPIRACY

13. Sufyian Barhoumi, Jabran Said bin al Qahtani, and Ghassan al Sharbi in the United
States, Afghanistan, Pakistan, and other countries, from on or about Jasuary 1996 to on
or about March 2002, willfully and knowingly joined an enterprise of persons who
shared a common criminal purpose and conspired and agreed with Usama bin Laden
(a/k/a Abu Abdullah), Saif al Adel, Ds. Ayman 8l Zawabiri (a/k/s “the Doctor™),
Muhammad Atef (a/k/a Abu Hafs al Masri), Zayn al Abidin Mubhammad Husayn
{(a//a/ Abu Zubayda, hereinafier “Abu Zubayda™), Binyam Muhammad, Noor al Decen,
Akrama al Sudani and other members and associates of the al Qaida organization,
known and unknown, to commit the following offenses triable by military comnmission:
attacking civilians; attacking civilian objects; murder by an unprivileged belligerent;
destruction of property by an unprivileged belligerent; and tesrorism.

14. In furtherance of this enterprise and conspiracy, al Sharbi, Barhoumi, al Qahtani, Abu

Zubayda, Binyam Muhammad, Noor al Deen, Akrama al Sudani, and other members or

associates of al Qaida committed the following overt acts:

a. In 1998 Barhoumi, an Algerian-citizen, attended the electronics and
explosives course at Khalden Camp in Afghanistan, an al Qaida-affiliated
training camp, where he received training in constructing and dismantling
elcctronically-coatrolled explosives.
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. After completing his training, Barhoumi became an explosives trainer for

al Qaida, training members of al Qaida on clectronically-controlled
explosives at remote locations.

. In or about Augnst 2000, al Sharbi, s Saudi citizen and Electrical
engineering graduate of Embry Riddle University, in Prescott, Arizona,
departed the United States in search of terrorist training in Afghanistan.

. In July 2001, Muhammad Atef (a/k/a/ Abu Hafs a] Masri), the head of al

Qaida’s military committoe and al Qaida's military commander, wrotc a
letter to Abu Muhammad, the emir of al Qaida’s a! Farouq Camp, asking
him to select two “brothers” from the camp to receive electronically-
controlied explosives training in Pakistan, for the purpose of establishing a
new and independent section of the military committee.

. In July 2001, al Sharbi attended the al Qaida-run al Farouq training camp,

where he was first introduced to Usama bin Laden. At al Farougq, al
Sharbi’s training included, inter alia, physical training, military tactics,
weapons instruction, and firing on 2 variety of individual and crew-served
weapons.

During July and August 2001, al Sharbi stood watch with loaded weapons
at al Farouq at times whean Uisama bin Laden visited the camp.

. From July 2001 to September 13, 2001, al Sharbi provided English

translation for another camp attendec’s military training at al Faroug, to
include translating the attendee’s personal bayat (“oath of allegiance”) to
Usama bin Laden.

. On or 2bout September 13, 200}, anticipating a military response to al

Qaida’s attacks on the United States of Septeniber 11, 2001, al Sharbi and
the remaining trainees were ordered to evacuate al Farouq. Al Sharbi and
others fled the camp angd were told to fire wamning shots in the air if they
saw American missiles approaching.

Shortly after the September 11 2001 attacks on the United States, al
Qahtani, & Saudi citizen and Electrical engineering graduate of King Saud
University in Saudi Arabia, left Saudi Arabia with the intent to fight
against the Northem Alliance and American Forces, whom he expecied
would soon be fighting in Afghanistan.

1n October 2001, al Qahtani attended a newly established terrorist training
camp north of Kabul, where he received physical canditioning, and
training in the PX Machine gun and AK-47 assault rifle.
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. Between late December 2001 and the end of February 2002, Abu
Zubayda, a high-ranking al Qaida recruiter and operational planner,
assisted in moving al Sharbi, al Qahtani and Binyam Muhammad from

Birmel, Afghanistan to a guest house in Faisalabad, Pekistan where they
would obtain further training,

By early March 2002, Abu Zubayda, Barhoumi, al Sharbi, al Qahtani, and
Binyam Muhammad had all arrived at the guest house in Faisalabad,
Pakistan, Barhoumi was to train al Sharbi, al Qahtani and Binyam
Muhammad in building small, hand-held remote-detonation devices for

explosives that would later be used in Afghanistan against United States
foroes.

. In March 2002, after Barhoumi, al Sharbi and al Qahtani had all arrived at

the guest house, Abu Zubayda provided approximately $1,000 U.S.
Dollars for the purchase of components to be used for training al Sharbi
and al Qahtani in making remote-detonation devices.

. Shortly after receiving the money for the components, Barhoumi, Noor al
Deen and other individuals staying at the house went into downtown
Faisalabad with a five page list of electrical equipment and devices for
purchase which included, inter alia, electrical resistors, plastic resistors,
light bulbs for circuit board lights, plastic and ceramic diodes, circuit
testing boards, an ohmmeter, watches, soldering wire, soldering guns, wire

and coil, six cell phones of a specified model, transformers and an
clectronics manual.

. After purchasing the necessary components, al Qahtani and al Sharbi
received training from Barhoumi on how to build hand-held remote-
deronation devices for explosives while at the guest house.

. During March 2002, after his initial training, al Qahtani was given the
mission of constructing as many circuit boards as possible with the intent
to ship them to Afghanistan to be used as timing devices in bombs.

. After their traiming was completed and a sufficient number of circuit
boards were built, Abu Zubayda had directed that al Qahtani and al Sharbi
were to retumn to Afghanistan in order to use, and to train others to

construct remote~control devices to detonate car bombs against United
States forces.

. During March 2002 al Qahtani wrote two instructional manuals on
assembling circuit boards that could be used as timing devices for bombs
and other improvised explosive devices.
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15. On March 28, 2002, Barhoum, al Sharbi, i Qabtani, Abu Zubayda and others
were captured in 2 safe house in Faisalabad after authorities raided the home.
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Significant Commission Dates
United States v. al Sharbi

Highlighting signifies modifications from the “worksheet” provided with PO 1.

#! Event Date Notes
1. First session (without members) - 27 Feb - 3 Mar 06
o Convening the Commission
e Choice of counsel
e Voir dire of PO
o Pleas (ordinarily reserved)
e Motions (ordinarily reserved)
e __Discovery Order litigation
2. Provide copies of existing Protective 5 Jan 06 (Past due)
Orders to PO
3. Submit Protective Orders for PO signature. POM 9-1
4. | Discovery — Prosecution * XXX
5. Discovery — Defense * XXX
6. Requests for access to evidence 20 Mar 06 POM 7-1
7. “Law” Motions: Motion’ 23 Mar 06 (Please POM 4-3
see Note) Assumes that either all
necessary coordination to
permit completion of discovery
has been accomplished or
assumes that “Law” motions
requiring completion of
discovery will be reserved
8. “Law” Motions: Response Per POM or PO POM 4-3
9. “Law” Motions: Reply Per POM or PO POM 4-3
10. | Witness requests on law motions 5 Apr 06 POM 10-2
11. | Evidentiary motions: Motion 20 Apr 06 (Please POM 4-3
see Note) Assumes that either all
necessary coordination to
permit completion of discovery
has been accomplished or
assumes that “Evidentiary”
motions requiring completion
of discovery will be reserved
12. | Evidentiary motions: Response Per POM or PO POM 4-3
13. | Evidentiary motions: Reply Per POM or PO POM 4-3
14, | Witness requests on evidentiary motions 3 May 06 POM 10-2
15. | Voir dire of members 11 Jul 06 Please see note attached to

! The requested dates do not have to be in the chronological order that they appear on this list. For example, counsel
may request an earlier date for item 15 than they would for item 7.

2 Discovery dates will be included in the discovery order.
? A “law motion” is any motions except that to suppress evidence or address another evidentiary matter.
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bottom of form placed there on

account of space
16. | Prosecution case in chief - Merits 13 Jul 06 Also indicate # of days to
Estimate 11 days present
17. | Defense case in chief - Merits Also indicate # of days to
present
18. | Prosecution — Sentencing Within 1-2 days of | Also indicate # of days to
completion of present
findings
Estimate 2 days
19. | Defense - Sentencing ' Also indicate # of days to
, resent
20. | Witness requests — merits and sentencinE 1 Jun 06 POM 10-2
21. | Directed briefs * XXX
22. | Requests to take conclusive notice 5 Jun 06 POM 6-2

The Prosecution has proposed identical dates for the cases of the United States v al Qahtani,
United States v. Barhoumi and United States v al Sharbi pursuant to its desire to have all three
cases consolidated for trial. However, in the event that the Prosecution's request to consolidate
the cases sent to the Presiding Officer is denied, the Prosecution still intends to try these three
accused on the same dates in consecutive fashion. This Prosecution determination was made in
order to save time, money and other governmental resources by not requiring the same
participants (of which there are many) to travel for the same testimony three separate times.

4 Dates will be established in the directed brief if directed briefs are used. ‘
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Supplemental Voir Dire Materials - CAPT O’Toole

In the interest of ensuring a full and fair trial, and to assist counsel in preparing voir dire,
the Presiding Officer provides the following to supplement the previously-provided
biography. This document will be made Review Exhibits in the cases of United States v.
al Qahtani, al Sharbi, and Barhoumi.

Relationship to Deputy Secretary of Defense (DEPSECDEF).

In my capacity as Executive Assistant to the Navy General Counsel, I had occasion to
meet Secretary of the Navy Gordon England, who now serves as DEPSECDEF. My
contacts with the Secretary England were always in my professional capacity and
consisted solely of meetings that I attended with the Navy General Counsel. One of my
duties consisted of assisting the General Counsel with the staffing of various documents
necessary to stand up the status review process for detainees held at Guantanamo Bay.
My role was only process related and I was not made privy to any allegations in any case
to which I have been detailed or any other case pending before a military commission. I
have never discussed the military commissions, any case to which I have been detailed,
or any other case pending before a military commission with Secretary England.

Relationship to Department of Defense General Counsel (DoD GC).

In my capacity as Executive Assistant to the Navy General Counsel, I had occasion to
meet the DoD General Counsel on several occasions. My contacts with the DoD GC
were always in my professional capacity and consisted solely of meetings that I attended
with the Navy General Counsel. I have never discussed the military commissions, the
facts in any case to which I have been detailed, or any other case pending before a
military commission with the DoD GC.
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Message Page 1 of 4

Hodges, Keith

From: Kuebler, Wiliam, LT, DoD ocC (D
Sent:  Thursday, February 23, 2006 8:21 AM
To:

Subject: RE: SECOND REQUEST: For DC in al Sahrbi and al Qahntani - Objection to Withdrawal of
Prosecution Joinder Motion

Sir,
1 do not have an objection.

VR, WCK

---=-Original Message-----
From: Hodges, Keith
Sent: Wednesday, February 22, 2006 16:51

Subject: SECOND REQUEST: For DC in al Sahrbl and al Qahntani - Objection to Withdrawal of
Prosecution Joinder Motion

Please see the below email.

Keith Hodges
Assistant

From: Hodges, Keith
Sent: Tuesday, February 21, 2006 5:57 PM

RE 23 (al Sharbi)
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Message * Page 2 of 4

Subject: Withdrawal of Prosecution Joinder Mortion ICO Sharbi, Barhoumi, al Qahtani-Joinder
Documents

Do any defense counsel in the subject cases object to the government's request to withdraw the
joinder motion?

FOR THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers
Military Commission

From:
Sent: Tuesday, February 21, 2006 4:35 PM

Subject: RE: Sharbi, Barhoumi, al Qahtani-Joinder Documents (FOUO)
Sir,
Prosecution requests to withdraw the joinder motion.

vir
L

~----Original Message-----
From: Hodges, Kel
Sent: Thursday, February 16, 2006 15:01
To:

RE 23 (al Sharbi)
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Message

2/23/2006

Page 3 of 4

Subject: Sharbi, Barhoumi, al Qahtani-Joinder Documents (FOUO)

1. Counsel in United States v. al Sharbi, Barhoumi and al Qahtani, your attention is
invited to the below email and the attachment.

2. Prosecution, do you withdraw your joinder motion in each of these cases?

3. Defense, if the Prosecution withdraws its joinder motion, do you object to their request
to do so?

FOR THE PRESIDING OFFICERS

Keith Hodges
Assistant to the F{residing Officers

From:

Sent: Thursday, February 16, 2006 2:36 PM

To: 'Hodges, Keith'

Subject: Sharbi, Barhoumi, al Qahtani-Joinder Documents (FOUO)

Mr. Hodges,

Please distribute the attached 27-page file to the parties in United States v. al Sharbi,
Barhoumi and al Qahtani.

It is FOUO as it contains sensitive information, such as the names of the
Commission members.

This file contains the following documents:

1. Appointing Authority decision dated 15 Feb. 2006 (1 page)

2. CPT Faulker's comments on joinder issue, dated 8 Feb. 2006 (2 pages)

3. LTC Broyles' comments on joinder issue, dated 9 Feb. 2006 (1 page)

4. LT Kuebler's comments on joinder issue, dated 9 Feb. 2006 (1 page)

5. BG Hemingway's request for LTC Broyles' comments, dated 3 Feb. 2006 (1 page)
6. BG Hemingway's request for CPT Faulkner's comments, dated 3 Feb. 2006 (1
page)

7. BG Hemingway's request for LT Kuebler's comments, dated 3 Feb. 2006 (1
page)

RE 23 (al Sharbi)
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Message

2/23/2006

Page 4 of 4

8. Prosecution request for joinder, 2 Feb. 2006 (2 pages with the below 6
enclosures)
1. Appointing Order 05-0006 (United States v. al Sharbi) (1 page)
2. Appointing Order 05-0007 (United States v. Barhoumi) (1 page)
3. Appointing Order 05-0008 (United States v. al Qahtani) (1 page)
4. Charge Sheet United States v. al Sharbi (4 pages)
5. Charge Sheet United States v. al Qahtani (5 pages)
6. Charge Sheet United States v. Barhoumi (5 pages)

‘M. Harvey :

Chief Clerk of Military Commissions
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OFFICE OF THE SECRETARY OF DEFENSE
OFFICE OF MILITARY COMMISSIONS
1600 DEFENSE PENTAGON
WASHINGTON, DC 203011600

February 15, 2006
MEMORANDUM FOR COLONEL MORRIS D. DAVIS, CHIEF PROSECUTOR

SUBJECT: Request for Consolidation of Cases: Appointing Order 05-0006; Appointing Order
05-0007; Appointing Order 05-0008

I bave considered the matters submitted with your request, as well as those submitted by LTC
Broyles, CPT Faulkner, and LT Kuebler (detailed defense counsel). I adhere to my earlier,

individual referral decisions in the cases of United States v, al Sharbi, United States v. Barhoumi,
and United States v. al Oahtani. Accordingly, your request is denied.

¥ 454G

John D. Altenburg, Jr.
Appointing Authority for Military Commissions

cc: Chief Defense Counsel for Military Commissions
LTC Bryan T. Broyles
CPT Wade N. Faulkner
LT William C. Kuebler
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL
1820 DEFENSE PENTAGON
WASHINGTON, DC 20301-1620

February 8, 2006

MEMORANDUM FOR Major General Thomas L. Hemingway, Legal Advisor to the
Appointing Authority for Military Commissions 1600 Defense Pentagon, Washington, D.C,
20301

SUBJECT: Response to Request for Consolidation of Cases: Appointing Orders 05-006, 05-
007, and 05-008

1. On 2 February 2006, the Chief Prosecutor for Military Commissions requested consolidation
of the above cases into one joint trial. On 3 February 2006, you issued guidance to Defense
Counsel that you sought concurrence, objection, or comment.

2. As the Detailed Defense Counsel in the case of United States v. Bathoumi, Appointing Order
05-007, the Defense objects to the consolidation of any cases.

3. There arc several reasons for the Defense objection:

a. In the Military Order of November 13, 2001, “Detention, Treatment, and Trial of
Certain Non-Citizens in the War Against Terrorism,” 66 F.R. 57833 (November 16, 2001),
hereafter referred to as the President’s Military Order, Section 4(a) states, “Any individual
subject to this order shall, when tried, be tried by military commission for any and all offenses
triable by military commission that such individual is alleged to have committed, and may be
punished in accordance with the penalties provided under applicable law, including life
imprisonment or death.” [Emphasis added].

b. Section 6(a) of the President’s Military Order provides, “As a military function and in
light of the findings in section 1, the Secretary of Defense shall issue such orders and regulations
as may be necessary to carry out any of the provisions of this order.”

c. In light of the President’s Military Order, there is no authority for the requested
consolidation of cases. The President’s Military Order refers only to an individual, not to
individuals. The plain meaning of this language evidences an intent on the part of the President
to only try a single individual before any military commission. Any orders or regulations issued
by the Secretary of Defense that flow from this order that purport to authorize joint trials exceed
the power delegated by the President.

d. Even if the Appointing Authority has the power to authorize joint trials, he has not
done so in this case. Each case was referred separately with no indication that the trials were to
be joined together. The Preamble to the Manual for Courts-Martial (2205 Edition), paragraph
2(b)(2) states, in pertinent part, “military commissions and provost courts shall be guided by the
appropriate principles of law and rules of procedures and evidence prescribed for courts-
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martial.” The rules of procedure for courts martial are govemed by the Rules for Court-Martial
(RCM). RCM 601(eX3) provides that “Allegations against two or more accused may be referred
for joint trial if the accused are alleged to have participated in the same act or transaction or in
the same series of acts or transactions constituting and offense or offenses.”

e. In this case, assuming arguendo that the Appointing Authority could have referred the
cases to a joint trial, the Appointing Authority made no indication in the Appointing Order that
these cases were to be tried jointly. The fact that all the referenced cases are comprised of the
same Presiding Officer and Commission Members is of no consequence. Oftentimes in the case
of courts-martial, cases are referred to the same court-martial convening order. However,
without an indication of an intent to try cases together, each case is tried separately.

f. Evenifthe Appointing Authority were to have referred these cases to a joint trial, such
Jjoinder would be inappropriate in this case. The discussion to RCM 610(c)(3) states,
“Convening authorities should consider that joint and common trials may be complicated by
procedural and evidentiary rules.” In the instant case, there are numerous potential
complications posed by a joint trial. By way of examplc only, there is an argument that the Sixth
Amendment confrontation clause applies in the commission system and that the US Supreme
Court case of Crawford v, Washington will preclude the use of a declarant’s statements
against an alleged co-conspirator but would allow them against the declarant himself. In this
case, such a situation may arise where a statement of Mr. Al Sharbi or Mr. Al Qahtani, while
admissible against them in their individual trials, will not be admissible in Mr. Barhoumi’s trial.
In a joint trial context, the commission members, most of whom are non-lawyers, would be
asked to keep such evidence separate and apart. This will prove impossible to do.

4. In light of the above, the Defense in the case of Upited States v. Barhoumi respectfully
requests you deny the Government'’s request for consolidation of cases.

U%ﬁiﬁ‘ -
WADE N. R

Captain, US Army
Detailed Defense Counsel

cc:
Col Dwight Sullivan, USMCR
L USN
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I, o0 occ _

From: r, DoD OGC
Sent: il ary 10, 2006 07:11
R 0 occ
Subject: : r of Al Qahtani with other cases
FYI

—--Original Message--—--

From: Hemingway, Thomas, BG, DoD OGC
Sent: 09, 2006 16:11
To: Mr, DoD OGC
Subject: FW: Joinder of Al Qahtani with other cases

FYIl

Thomas L. Hemingway, Brig Gen, USAF
Legal Advisor to the Appointing Authority

Office of iﬂﬁ Commissions (DoD)

—Original Message-—-—

From: Broyles, Bryan, LTC, DoD OGC

Sent: Thursday, February 09, 2006 2:16 PM

To: Hemi BG, DoD OGC

Cc: %
Subject: Joinder of with other cases

Sir,

| oppose the joinder of these cases. 1|have not as yet formed an aftorney client relationship with Jabran Sa'ad Al Qahtani
and therefore cannot act on his behalf. | believe this to be a matter that is representational in nature. | was unabie to
discuss this with my client during my visit to Guantanamo this week, and thus do not know his stance on the matter.

In the interim, | oppose the joinder, not because | believe that is the wish of Mr. Al Qahtani, but because it represents a
change in his status to which that he should have the right to object or acquiesce. The current status is that his case Is
separate, and it should continue as such until he has the right to express his views on that, either through counsel or
otherwise,

As a factual matter, the prosecution states, "The factual allegations against all three accused are the same, in fact, the
charge sheets for all three individuals are identical aside from their caption.” This is incorrect. The "factual allegations”
are distinct, as a read of the charge sheet reveals. In the charge sheet against Al Qahtani the government did include
allegations against the other accused, but those are not factual allegations “against™ Al Qahtani. The fact that the

government chose to simply cut and past the captions of the charge sheets has no legal impact.

Bryan Broyles

91
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-rI DoD OGC

From: r, DoD OGC

Sent: F ary 10, 2006 07:49

To: r, DoD OGC

Subject: FW: U.S. v. al Sharbi (Request for Consolidation of Cases)

FYI

~—Original Message--—

From: Hemingway, Thomas, BG, DoD OGC
Sent:
To:

Subject:
FYi

Thomas L. Hemingway, Brig Gen, USAF
Legal Advisor to the Appointing Authority

Office i Mﬂﬁ Commissions (DoD)

~--Original Message-—-

From: Kuebler, Witliam, LT, DoD OGC

Sentz Thursday, February 09, 2006 4:44 PM

Tot Hemingway, Thomas, BG, DaD OGC

Ce: Sullivan, Dwight, COL, DoD OGC

Subject: U.S. v. al Sharbi (Request for Consolidation of Cases)
Sir,

I received your memorandum of 3 Feb 08. Please be advised that although detalled, | have been unable to meet with Mr.
al Sharbi, have not formed an attorney-client relationship with him, and do not currently consider myself to represent him in
connection with this matter. In addition, | do not know whether Mr. al Sharbl desires other military counsel, civilian
counsel, or to represent himself in connection with commission proceedings. | had hoped to clarify my status and Mr. al
Sharbi's desires during a trip to GTMO this week, but notwithstanding efforts by the prosecution to facilitate access to Mr.
al Sharbi (pursuant to my written request of 17 Jan 06), JTF GTMO refused to allow me to enter the camp in which Mr. al
Sharbi is being detained to speak with him directty. Accordingly, | am unable to provide “input® or otherwise take a position
on behalf of hga r:loﬁht:rbi concerning the prosecution’s request to consolidate Mr. al Sharbi’s case with those of Messrs. al
Qahteni and mi.

| will note, however, that there appears to be no authority under so-called "Commission Law” for the "consolidation” of
commission cases. The Chief Prosecutor’s strained interpretation of certain language from DoD Directive §105.70
confirms the point. Moreover, even if | did represent Mr. al Sharbi and the Appointing Authority possessed the authority to
join these cases, | would be unable to comment intelligently without some idea of the government'’s evidence against Mr. al
Sharbi and consequent abillity to evaluate the potential for prejudice to Mr.al Sharbi resulting from “joinder” of hig case with
those of Messrs. al Qahtani and Barhoumi. At present, | have not persanally received or reviewed any evidence in
connection with this case. Finally, since | do not currently represent Mr. al Sharbi, | wish to note my continuing discomfort
at being included in ex parte communications conceming his case. | realize that | may be "ordered” to represent Mr. al
Sharbi aver his objection or otherwise forced upon him at some point, however, uniess and until this happens, |
respectfully request not to be included in communications about his case or regarded as his legal representative.

VR, WCK
LT William C. Kuebler, JAGC, USN
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OFFICE OF THE SECRETARY OF DEFENSE
OFFICE OF MILITARY COMMISSIONS
1600 DEFENSE PENTAGON
WASHINGTON, DC -20301-1600

February 3, 2006

MEMORANDUM FOR LIEUTENANT COLONEL BRYAN T. BROYLES

SUBJECT: Re: Request for Consolidation of Cases: United States v. al Qahtani; United States
v. Barhoumi; United States v. al Sharbi

1. Ihave received the attached request from the Chief Prosecutor for consolidation of the above-
styled cases. Before advising the Appointing Authority on the disposition of this matter, I am
referring the request to you for your concurrence, opposition, or comment.

2. Because of the need for expeditious resolution, I must receive your input no later than COB
February 8, 2006.

Legal Advisor to thc Appomtmg Authonty
for Military Commissions

cc: Chief Defense Counsel for Military Commissions

Prinied on @ Recyded Peper
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OFFICE OF THE SECRETARY OF DEFENSE
OFFICE OF MILITARY COMMISSIONS
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

February 3, 2006
MEMORANDUM FOR CAPTAIN WADE N. FAULKNER
SUBJECT: Re: Request for Consolidation of Cases: United States v, gl Qahtani; United States

¥. Barhoumi; United States v, al Sharbi

1. I have received the attached request from the Chief Prosecutor for consolidation of the above-
styled cases. Before advising the Appointing Authority on the disposition of this matter, I am
referring the request to you for your concurrence, opposition, or comment.

2. Becanse of the need for expeditious resolution, I must receive your input no later than COB
February 8, 2006.

" BrigadierGeneral, U'S.
Legal Advisor to the Appointing Authority
for Military Commissions

cc: Chief Defense Counsel for Military Commissions

Prniad On Recycled Peper
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OFFICE OF THE SECRETARY OF DEFENSE
OFFICE OF MILITARY COMMISSIONS
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

' February 3, 2006
MEMORANDUM FOR LIEUTENANT WILLIAM KUEBLER
SUBJECT: Re: Request for Consolidation of Cases: United States v. al Qahtani; United States

v. Barhoumi; United States v. al Sharbi

1. I have received the attached request from the Chief Prosecutor for consolidation of the above-
styled cases. Before advising the Appointing Authority on the disposition of this matter, I am
referring the request to you for your concurrence, opposition, or comment.

2. Because of the need for expeditious resolution, I must receive your input no later than COB
February 8, 2006.

‘. .
Legal Advisor o the Appointing Authority
for Military Commissions

cc: Chief Defense Counsel for Military Commissions
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DEPARTMENT OF DEFENSE .
OFFICE OF THE CHIEF PROSECUTOR
1610 DEFENSE PENTAGON
WASHINGTON, DC 20301-1610

February 2, 2006
MEMORANDUM FOR APPOINTING AUTHORITY FOR MILITARY COMMISSIONS

SUBJECT: Request for Consolidation of Cases: Appointing Order 05-0006; Appointing Order
05-0007; Appointing Order 05-0008

1. In December of 2005, Appointing Orders were signed in the following cases:

a. United States v. al Sharbi
b. United States v. Barhoumi
c. United States v. al Qahtani

All three of the accused listed above are charged with the same crimes arising out of the same
criminal conduct. The factual allegations against all three accused are the same, in fact, the
charge sheets for all three individuals are identical aside from their caption. All three cases were
separately designated to be tried by Military Commissions comprised of the same Presiding
Officer and Commission Members.

2. The Prosecution respectfully requests that the Appointing Authority consolidate these cases
pursuant to the authority to “Issue orders from time to time appointing one or more military
commissions to try individuals subject to the President’s Military Order (reference (c)) and
reference (d); and appoint any other personnel necessary to facilitate military commissions.”
DoDD 5105.70, Appointing Authority for Military Commissions, Feb 10, 2004, para4.1.1.
Since United States v. al Sharbi and United States v. Barhoumi have been included on the trial
term beginning on 27 February 2006, the Prosecution requests that this matter be resolved prior
to the initiation of proceedings.

3. As all three cases could have been designated for trial in the same Military Commission and
in fact have been referred to the same Presiding Officer and Commission Members,
consolidation serves the interests of justice and judicial economy. Because the factual
allegations against each accused are identical, separate proceedings would require litigation of
the same legal challenges and presentation of the same evidence on three separate occasions.
Rather than requiring the same Presiding Officer to make legal rulings and the same Commission
Members to make factual determinations in three identical but separate proceedings, one unified
proceeding would clearly serve the interest of judicial economy and the interest of justice. While
the Prosecution is mindful of the potential logistical challenges that may be involved if all three
cases are consolidated, the interests of justice and judicial economy as outlined above clearly
outweigh any burden associated with overcoming these logistical challenges.

4. If you have any questions regarding this request or require any further information, please
contact me, or the detailed Lead Prosecutor for these cases, |GGG
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mdetaﬂed Assistant Prosecutor for these cases, Capt (] EUS AF,

M D D

MORRIS D. DAVIS
Colonel, USAF
Chief Prosecutor

cc:

Col Dwight Sullivan, USMCR
LTC Bryan Broyles, USA
CPT Wade N, Faulkner, USA
LT William Kuebler, USN

Encl:

Appointing Order 05-0006 (United States v. al Sharbi)

Appointing Order 05-0007 (United States v. Barhoumi)

Appointing Order 05-0008 (United States v. al Qahtani)
. Charge Sheet United States v. al Sharbi

Charge Sheet United States v. al Qahtani

Charge Sheet United States v. Barhoumi

T SR
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Military Commission Case No. 05-0005

UNITED STATES

)
) Military Commission Members
)
v, ) Appointing Order No. 05-0006

)

GHASSAN ABDULLAH AL SHARBI ) DEC

a/k/a Abdullah al Muslim ) 12 205

a/k/a Abu Muslim )
)

The following officers are appointed to serve as members and alternate members,
respectively, of a Military Commission for the purpose of trying any and &ll charges
referred for trial in the above-styled case. The Military Commission will meet at such
times and places as directed by the Appointing Authority or the Presiding Officer. Each
member or altemnate member will secve until removed by proper authority.

In the event that one or more of the members, not including the Presiding Officer,
is removed by the Appointing Authority, one or more of the alternste members will
sutomatically be appointed, in order, to replace the removed membet(s), untl either all
removed members have been replaced or no alternate members remain. Should the
Presiding Officer grant a challenge for cause against any member, that member will be
removed as a member, excused from further proceedings, and sutomatically replaced by
the next allemate member. Any alternate member appointed under the automatic
replacement provisions herein described shall become a member of the commission and
shall be subject to removal and automatic replacement as if originally appointed as a
member. In accordance with Paragraph 4(A)(1)&(2) of Military Commission Order No.
1, should no alternate member be available to replace any member 1 remove or any
member removed pursuant to a challenge for cause, and pravided that at least three
members, in addition to the Presiding Officer, remain, the commission may proceed
without appointment of additional members.

Captain Daniel E. O'Toole, USN, Presiding Officer

USN, First Alternate Member

S o<
oL

John D. Altenburg, Jr.

Appointing Authority tary Commissions
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Military Commission Case No. 05-0006

UNITED STATES )  Military Commission Members

)
v. )  Appointing Order No. 05-0007

)

SUFYIAN BARHOUMI )

#/k/a Abu Obaida ) DEC 16 2005

o/k/a Ubaydah Al Jaza’iri )

a/k/a Shafiq )
)

The following officers are appointed to serve as members and alternate members,
respectively, of a Military Commission for the purpose of trying any and all charges
referred for trial in the above-styled case. The Military Commission will meet at such
times and places as directed by the Appointing Authority or the Presiding Officer. Each
member or altemate member will serve until removed by proper authority.

In the event that one or more of the members, not including the Presiding Officer,
is removed by the Appointing Authority, one or more of the alternate members will
automatically be appointed, in order, to replace the removed member(s), until either all
removed members have been replaced or no altemate members remain. Should the
Presiding Officer grant a challenge for cause against any member, that member will be
removed as a member, excused from further proceedings, and automatically replaced by
the next alternate member. Any altemate member appointed under the automatic
replacement provisions herein described shall become a member of the commission and
shall be subject to removal and automatic replacement as if originally appointed as a
member. In accordance with Paragraph 4(A)(1)&(2) of Military Commission Order No.
1, should no altemate member be available to replace any member I remove or any
member removed pursuant to a challenge for cause, and provided that at least three
members, in addition to the Presiding Officer, remain, the commission may proceed
without appointment of additional members.

Jr.
Appointing Authority for Military Commissions
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Military Commission Case No. 05-0007

UNITED STATES Military Commission Members

v. Appointing Order No. 05-0008
JABRAN SAID BIN AL QAHTANI
a/k/a Salam al Farsi

a/k/a Hateb

a/k/a Jabran al Qahtan

a/k/a Saad Wazar Hatib Jabran

a/k/a Jabran Saad Wazar Sulayman
a/k/a Jabran Wazar

DEC 16 2005

Nt N N Nt Nt N S St S wt “wt

The following officers are appointed to serve as members and alternate members,
respectively, of a Military Commission for the purpose of trying any and all charges referred for
trial in the above-styled case. The Military Commission will meet at such times and places as
directed by the Appointing Authority or the Presiding Officer. &ehmberoralunatemanber
will serve until removed by proper suthority.

In the event that one or more of the members, not including the Presiding Officer, is
removed by the Appointing Authority, one or more of the altemate members will avtomatically
be appointed, in order, to replace the removed member(s), until either all removed members have
been replaced or no alternete members remain, Should the Presiding Officer grant a challenge for
cause agtinst any member, that member will be removed as a member, excused from further
proceedings, and automatically replaced by the next alternste member. Any alternate member
appointed under the sutomatic replacement provisions herein described shall become a member
of the commission and shall be subject to removal and automatic replscement as if origiaally
sppointed as a member. In accordance with Paragraph 4(A)(1)&(2) of Military Commission
Order No. 1, should no altemate member be available to replace any member [ remove or any
member removed pursuant to a challenge for canse, and provided that at least three members, in
addition to the Presiding Officer, remain, the commission may proceed without appointment of
additional members.

USN First Alternate Member

Lieutenant Colone .3& }nﬂe

John D. Altenburg, Jr.
Appointing Authority for Military Commissions
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a/k/a Abu Muslim

UNITED STATES OF AMERICA

v.

GHASSAN ABDULLAH AL SHARBI
a/k/a Abdullah al Muslim

CHARGE:
CONSPIRACY

"’ o S’ St S’ Nl N’

JURISDICTION

. Jurisdiction for this Military Commission is based on the President’s detenmination of
July 6, 2004 that Ghassan Abdullah al Sharbi (a/k/a/ Abdullah al Muslim a/k/a/ Abu
Muslim hereinafter “nl Shaibi”) is subject to his Military Order of November 13, 2001.

. The charged conduct alleged against al Sharbi is triable by a military commission.
A ATI

. Al Qaida (“the Base™), was founded by Usama bin Laden and others in or about 1989
for the purpose of opposing certain governments and officials with force and violence.

. Usama bin Laden is recognized as the emir (prince or leadex) of al Qaida.

. A purpose or goal of al Qaida, as stated by Usama bin Laden and other al Qaida
leaders, is to support violent attacks against propesty and nationals (both military and
civilian) of the United States and other countries for the purpose of, inter alia, forcing
the United States to withdraw its forces from the Arabian Peninsula and in retaliation
for U.S. support of Israel.

. Al Qaida operations and activities are directed by a shura (consultation) council
composed of committees, including: political committee; military committee; security
committee; finance committee; media committee; and religious/legal committes.

. Between 1989 and 2001, al Qaida established training camps, guest houses, and
business operations in Afghanistan, Pakistan, and other countries for the purpose of
training and supporting violent attacks against property and nationals (both military
and civilian) of the United States and other countries.

. In 1992 and 1993, al Qaida supported violent opposition of US. property and nationals
by, among other things, transporting personncl, weapons, explosives, and ammunition
to Yemen, Saudi Arabia, Somalia, and other countries.

. In August 1996, Usama bin Laden issued a public “Declaration of Jikad Against the
Americans,” in which he called for the murder of U.S. military personnel serving on
the Arabian peninsula.
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101 Page 18 of 31




10. In February 1998, Usama bin Laden, Ayman el Zawshiri, and others, under the banner
of “International Islamic Front for Fighting Jews and Crusaders,” issued a fatwa
(purported religious ruling) requiring all Muslims able to do so to kill Americans —

whether civilian or military — anywhere they can be found and to “plunder their
money.”

11. On or about May 29, 1998, Usama bin Laden issucd a statement entitled “The Nuclear
Bomb of Islam.” under the banner of the “International Islamic Front for Fighting Jews
and Crusaders,” in which he stated that “it is the duty of the Muslims to prepare as
much force as possible to terrorize the enemies of God.”

12. Since 1989 members and associates of al Qaida, known and unknown, have carried out
numerous temorist attacks, including, but not limited to: the attacks against the
American Embassies in Kenya and Tanzania in August 1998; the attack against the
USS COLE in October 2000; and the attacks on the United States on September 11,
2001. '

CHARGE: CONSPIRACY

13, Sufyian Barhoumi, Jabran Said bin al Qahtani, and Ghassan al Sharbi in the United
States, Afghanistan, Pakistan, and other countries, from on or about January 1996 to on
or about March 2002, willfully and knowingly joined an enterprise of persons who
shared a common criminal purpose and conspired and agreed with Usama bin Laden
(a/k/a Abu Abdullah), Saif al Adel, Dr. Ayman al Zawahiri (w/k/a “the Doctor”),
Muhammad Atef (a/k/a Abu Hafs al Masri), Zayn al Abidin Mubammad Husayn
(a/K/a/ Abu Zubayda, hercinafier “Abu Zubayda™), Binyam Muhammad, Noor al Deen,
Akrama al Sudani and other members and associates of the al Qaida organization,
known and unknown, to commit the following offenses trisble by military commission:
attacking civilians; attacking civilian objects; murder by an wnprivileged belligerent;
destruction of property by an unprivileged belligerent; and terrorism.

14. In furtherance of this enterprise and conspiracy, al Sharbi, Barhoumi, al Qahtani, Abu
Zubayda, Binyam Muhammad, Noor al Deen, Akrama al Sudani, and other members or
associates of al Qaida committed the following overt acts:

a. In 1998 Barhoumi, an Algerian citizen, attended the electronics and
explosives course at Khalden Camp in Afghanistan, an al Qaida-affiliated
training camp, where he received training in constructing and dismantling
electronically-controlled explosives.

b. After completing his training, Barhoumi became an explosives trainer for
al Qaida, training members of al Qaida on electronically-controlled
explosives at remote locations.

[}
13

RE 23 (al Sharbi)
102 ' Page 19 of 31



. In or about August 2000, al Sharbi, a Saudi citizen and Electrical
cngineering graduate of Embry Riddle University, in Prescott, Arizona,
departed the United States in search of terrorist training in Afghanistan.

In July 2001, Mubhammad Atef (’k/a/ Abu Hafs al Masri), the head of al
Qaida’s military committee and al Qaida’s military commander, wrote a
letter to Abu Muhammad, the emir of al Qaida’s al Farouq Camp, asking
him to select two “brothers” from the camp to receive electronically-
controlled explosives training in Pakistan, for the purpose of establishing a
new and independent section of the military committee.

. In July 2001, al Sharbi attended the al Qaida-run al Farouq training camp,

where he was first introduced to Usama bin Laden. At al Faroug, al
Sharbi’s training included, inter alia, physical training, military tactics,
weapons instruction, and firing on a variety of individual and crew-served
weapons.

. During July and August 2001, al Sharbi stood watch with loaded weapons
at al Farouq at times whea Usama bin Laden visited the camp.

From July 2001 to September 13, 2001, al Sharbi provided English
translation for another camp attendee’s military training at al Farouq, to

include translating the attendee’s personal bapar (“oath of allcgiance™) to
Usama bin Laden.

On or about September 13, 2001, anticipating a military response to al
Qaida’s attacks on the United States of September 11, 2001, a) Sharbi and
the remaining trainees were ordered to evacuate al Farouq. Al Sharbi and
others fled the camp and were told to fire wamning shots in the air if they
saw American missiles approaching.

i. Shortly after the Scptember 11 2001 attacks on the United States, al

Qahtani, a Saudi citizen and Electrical engineering graduate of King Saud
University in Saudi Arabia, left Saudi Arabia with the intent to fight
against the Northern Alliance and American Forces, whom he expected
would soon be fighting in Afghanistan.

. In October 2001, al Qahtani attended a newly established terrorist training
camp north of Kabul, where he received physical conditioning, and
training in the PK Machine gun and AK-47 assault rifle.

Between late December 2001 and the end of February 2002, Abu
Zubayda, a high-ranking al Qaida recruiter and operational planner,
assisted in moving al Sharbi, al Qahtani and Binyam Muhammad from
Birmel, Afghanistan to a guest house in Faisalabad, Pakistan where they
would obtain further training.
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l. By early March 2002, Abu Zubayda, Barhouri, gl Sharbi, al Qahtani, and
Binyam Muhammad had all arrived at the guest house in Faisalabad,
Pakistan. Barhoumi was to train al Sharbi, al' Qahtani and Binyam
Muhammad in building small, hand-beld remote-detonation devices for
explosives that would later be used in Afghanistan against United States
forces.

m. In March 2002, after Barhoumi, al Sharbi aid al Qahtani had all arrived at
the guest house, Abu Zubayda provided approximately $1,000 U.S.
Dollars for the purchase of components to be used for training al Sharbi
and al Qahtani in making remote-detonation devices.

n. Shortly after receiving the money for the components, Barhoumi, Noor al
Deen and other individuals staying at the house went into downtown
Faisalabad with a five page list of electrical equipment and devices for
purchase which included, inter alia, clectrical resistors, piastic resistors,
light bulbs for circuit board lights, plastic and ceramic diodes, circuit
testing boards, an ohmmeter, watches, soldering wire, soldering guns, wire
and coil, six cell phones of a specified model, transformers and an
electronics manual.

0. Afier purchasing the nocessary components, al Qahtani and al Sharbi
received training from Barhoumi on how to build hand-held remote-
detonation devices for explosives while at the guest house.

p. During March 2002, after his initial training, al Qabtani was given the
mission of constructing as many circuit boards as possible with the intent
to ship them to Afghenistan to be used as timing devices in bombs.

q. Afiter their training was completed and a sufficient number of circuit
boards were built, Abu Zubayda had directed that al Qahtani and al Sharbi
were to seturn to Afghanistan in order to use, and to train others to
construct remote-contro] devices to detonate car bombs against United
States forces.

r. During March 2002 al Qahtani wrote two instructional manuals on
assembling circuit boards that could he used as timing devicos for bombs
and other improvised explosive devices.

15. On March 28, 2002, Barhoumi, al Sharbi, al Qahtani, Abu Zubayda and others
were captured in a safe house in Faisalabad after authorities raided the home.
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UNITED STATES OF AMERICA )
) )
. )
)
JABRAN SAID BIN AL QAHTANI ) CHARGE:

a/k/a Salam al Farsi ) CONSPIRACY
o/k/a Hateb )
a/k/a Jabran al Qahtan )
a’k/a Saad Wazar Hatib Jasbran )
a/k/a Jabran Sand Wazar Sulayman )
a/k/a Jabran Wazar )
)

JURISDICTION

. Jurisdiction for this Military Commission is based on the President’s determination of
July 6, 2004 that Jabran Said Bin al Qahtani (a/k/a/ Salam al Farsi a/k/a Hateb a/k/a
Jabran Qahtan a/%/a/ Saad Wazar Hatib Jabran a/k/a/ Jabran Saad Wazar Sulayman
#/k/a Jabran Wazar) is subject to his Military Order of November 13, 2001.

. The charged conduct alleged against al Qahtani is trisble by a military commission.
GENERAL ALLEGATIONS

. Al Qaida (“the Base™), was founded by Usama bin Laden and others in or about 1989
for the purpose of opposing certain governments and officials with force and violence.

. Usama bin Laden is recognized as the emir (prince or leader) of al Qaida.

. A purpose or goal of al Qaida, as stated by Usama bin Laden and other al Qaida
leaders, is to support violent attacks against property and nationals (both military and
civilian) of the United States and other countries for the purpose of, inter alia, forcing
the United States to withdraw its forces from the Arabian Peninsula and in retaliation
for U.S. support of Israel.

. Al Qaida operations and activities are directed by a shura (consultation) council
composed of committees, including: political committee; military committee; security
committee; finance committee; media committee; and religious/legal committee.

. Between 1989 and 2001, al Qaida established training camps, guest houses, and
business operations in Afghanistan, Pakistan, and other countries for the purpose of

training and supporting violent attacks against property and nationals (both military
and civilian) of the United States and other countries.

RE 23 (al Sharbi)
105 Page 22 of 31



In 1992 and 1993, al Qaida supported violent opposition of US. property and nationals
by, among other things, transporting personnel, weapons, explosives, and ammunition
to Yemen, Saudi Arsbia, Somalia, and other countries.

in August 1996, Usama bin Laden issued a public “Declaration of Jikad Against the
Americans,” in which he called for the murder of U.S. military personnel serving on
the Arabian peninsula.

10. In February 1998, Usama bin Laden, Ayman al Zawahiri, and others, under the banner

11.

of “International Islamic Front for Fighting Jews and Crusaders," issued a fatwa
(pusported religious ruling) requiring all Muslims able to do so to kill Americans —
whether civilian or military — anywhere they can be found and to “plunder their
money.”

On or about May 29, 1998, Usama bin Laden issucd a statement entitled “The Nuclear
Bomb of Islam,” under the banner of the “Intemnational Islamic Front for Fighting Jews
and Crusaders,” in which he stated that “it is the duty of the Muslims to prepare as
much force as possible to temrorize the enemies of God.”

12. Since 1989 members and associates of al Qaida, known and unknown, have carried out

13.

14,

numerous terrorist attacks, including, but not limited to: the attacks against the
American Embassies in Kenya and Tanzania in August 1998; the attack against the
USS COLE in October 2000; and the attacks on the United States on September 11,
2001,

CHARGE: CONSFIRACY

Sufyian Barhoumi, Jabran Said bin al Qahtani, and Ghassan al Sharbi in the United
States, Afghanistan, Pakistan, and other countries, from on or about January 1996 to on
or about March 2002, willfully and knowingly joined an eatexprise of persons who
shared a common criminal purpose and conspired and agreed with Usama bin Laden
(a/k/a Abu Abdullah), Saif al Adel, Dr. Ayman al Zswahiri (a/k/a “the Doctor™),
Muhammad Atef (a/k/a Abu Hafs al Masri), Zayn al Abidin Muhammad Husayn
(+/k/a/ Abu Zubayda, hereinafter “Abu Zubayda”), Binyam Muhammad, Noor al Deen,
Akrama al Sudanj and other members and associates of the al Qaida organization,
known and unknown, to commit the following offenses triable by military commission:
attacking civilians; attacking civilian objects; murder by an unprivileged belligerent;
destruction of property by an unprivileged belligerent; and terrorism.

In furthcrance of this enterprisc and conspiracy, al Sharbi, Barhoumi, al Qahtari, Abu

Zubayda, Binyam Muhammad, Noor al Deen, Akrama al Sudani, and other members or
associates of al Qaida committed the following overt acts:

a. In 1998 Barhoumi, an Algerian citizen, attended the clectronics and
explosives course at Khalden Camp in Afghanistan, an al Qaida-affiliated
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training camp, where he received training in constructing and dismantling
electronically-controlled explosives.

. After completing his training, Barhoumi became an explosives trainer for
al Qaida, training members of al Qaida on electronically-controlled
explosives at remote locations.

. In or about August 2000, al Sharbi, a Saudi citizen and Electrical
ineering graduate of Embry Riddle University, in Prescott, Arizona,
departed the United States in search of terrorist training in Afghanistan.

. In July 2001, Muhammad Atef (a/k/a/ Abu Hafis al Masri), the head of al
Qaida’s military commitiee and al Qaida’s military commander, wrote &
letter to Abu Muhammad, the emir of al Qaida’s al Farouq Camyp, asking
him to select two “brothers” from the camp to receive electronically-
controlled explosives training in Pakistan, for the purpose of establishing a
new and independent section of the military committee.

. In July 2001, al Sharbi attended the al Qaida-run al Farouq training camp,
where he was first introduced to Usama bin Laden. At al Farouq, al
Sharbi’s training included, inter alia, physical training, military tactics,
weapons instruction, and firing on a variety of individval and crew-served
weapons.

. During July and August 200}, al Sharbi stood watch with loaded weapons
at al Farouq at imes when Usama bin Laden visited the camp.

From July 2001 to September 13, 2001, al Sharbi provided English
translation for another camp attendee’s military training at al Faroug, to
include translating the attendee’s personal bayat (“oath of allegiance”) to
Usama bin Laden.

On or about September 13, 2001, anticipating a military response to al
Qaida’s attacks on the United States of September 11, 2001, al Sharbj and
the remaining trainees were ordered to evacuate al Faroug. Al Sharbi and
others fled the camp and were told to fire waming shots in the air if they
saw American missiles approaching.

. Shortly after the September 11 2001 attacks on the United States, al

. Qahtani, a Saudi citizen and Electrical engineering graduate of King Saud
University in Saudi Arabia, left Saudi Arabia with the intent to fight
against the Northern Alliance and American Forces, whom he expected
would soon be fighting in A fghanistan.
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. In October 2001, al Qahtani attended a newly established terrorist training
camp north of Kabul, where he received physical conditioning, and
training in the PK Machine gun and AK-47 assault rifle.

. Between late December 2001 and the end of February 2002, Abu
Zubayda, a high-ranking al Qaida recruiter and operational planner,
assisted in moving al Sharbi, al Qahtani and Binyam Muhammad from
Birmel, Afghanistan to a guest housc in Faisalabad, Pakistan where they
would obtain further training.

. By early March 2002, Abu Zubayda, Barhoumi, al Sharbi, al Qahtani, and
Binyam Muhammad had all arrived at the guest house in Faisalabad,
Pakistan. Barhoumi was to train al Sharbi, al Qahtani end Binyam
Muhammad in building small, hand-held remote-detonation devices for
explosives that would later be used in Afghanistan against United States
forces.

In March 2002, after Barhoumi, 2l Sharbi and al Qahtani had all arrived at
the guest house, Abu Zubayda provided approximately $1,000 U.S.
Dollars for the purchase of components to be used for training al Shaﬂn
and al Qahtani in making remote-detonation devices.

. Shortly after receiving the money for the components, Barhoumi, Noor al
Deen and other individuals staying at the house went into downtown
Faisalabad with a five page list of electrical equipment and devices for
purchase which included, inter alia, electrical resistors, plastic resistors,
light bulbs for circuit board lights, plastic and ceramic diodes, circuit
testing boards, an chmmeter, watches, soldering wire, soldering guns, wire
and coil, six ccll phones of a specified model, transformers and an
¢electronics manual.

. After purchasing the necessary components, al Qahtani and al Sharbi
received training from Barhoumi on how to build hand-held reniote-
detonation devices for explosives while at the guest house.

. During March 2002, after his initial training, al Qahtani was given the
mission of constructing 28 many circuit boards as possible with the intent
to ship them to Afghanistan to be used as timing devices in bombs.

. After their training was completed and & sufficient number of circuit
boards were built, Abu Zubayda had directed that al Qahtani and al Sharbi
were to retum to Afghanistan in order to use, and to train others to

construct remote-control devices to detonate car bombs against United
States forces.
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r. Dusing March 2002 al Qahtani wrote two instructional manuals on
assembling circuit boards that could be used as timing devices for bombs
and other improvised explosive devices.

15. On March 28, 2002, Barhoumi, al Sharbi, al Qahtani, Abu Zubayda and others
were captured in a safe house in Faisalabad after suthorities raided the home.
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UNITED STATES OF AMERICA

V.

SUFYIAN BARHOUM] CHARGE:
a/k/a Abu Obsida CONSPIRACY
a/k/a Ubaydah Al Jaza'iri

a’k/a Shafiq

"’ o o e S S a a S—?

JURISDICTION

. Jurisdiction for this Military Commission is based on the President’s determination of
July 6, 2004 that Sufyian Barhoumi (a/k/a Abu Obaida a/k/a/ Ubaydah Al Jaza'iri
a/k/a/ Shafiq hereinafter “Barhoumi”) is subject to his Military Order of November 13,
2001.

. The charged conduct alleged against Barhoumi is triable by a military commission.
GENERAL ALLEGATIONS

. Al Qaida (“the Base”), was founded by Usama bin Laden and others in or about 1989
for the purposc of opposing certain governments and officials with force and violence.

. Usama bin Laden is recognized as the emir (prince or leader) of al Qaida.

. A purpose or goal of al Qaida, as stated by Usama bin Laden and other al Qaida
leaders, is to support violent attacks against property and nationals (both military and
civilian) of the United States and other countries for the purpose of, inter alia, forcing
the United States to withdraw its forces from the Arabian Peninsula and in retaliation
for U.S. support of Isracl.

. Al Qaida operations and activities are directed by a shura (consultation) council
composed of committees, including: political committee; military committee; security
committee; finance committec; media committee; and religious/legal committee.

. Between 1989 and 2001, al Qaida established training camps, guest houses, and
business operations in Afghanistan, Pakistan, and other countries for the purpose of
training and supporting violent attacks against property and nationals (both military
and civilian) of the Unitod States and other countries.

. In 1992 and 1993, al Qaida supported violent opposition of US. property and nationals
by, among other things, transporting personnel, weapons, explosives, and ammunition
to Yemen, Saudi Arabia, Somalia, and other countrics.
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9. In August 1996, Usama bin Laden issued a public “Declaration of Jihad Aguainst the
Americans,” in which he called for the murder of U.S. military personnel serving on
the Arabian peninsula.

10. In February 1998, Usama bin Laden, Ayman al Zawahiri, and others, under the banner
of “Intemational Islamic Front for Fighting Jews and Crusaders,” issued a fatwa
(purported religious ruling) requiring all Muslims able to do so to kill Americans -
whether civilian or military — anywhere they can be found and to “plunder their
money.”

11. On or about May 29, 1998, Usama bin Laden issucd a statement entitled “The Nuclear
Bomb of Islam.” under the banner of the “International Islamic Front for Fighting Jews
and Crusaders,” in which he stated that “it is the duty of the Muslims to prepare as
much force as possible to terrorize the cnemies of God.™

" 12. Since 1989 members and associates of al Qaida, known and unknown, have carried out
numerous terrorist attacks, including, but not limited to: the attacks against the
American Embassies in Kenya and Tanzania in August 1998; the attack against the
USS COLE in October 2000; and the attacks on the United States on September 11,
2001,

CHARGE;: CONSPIRACY

13. Sufyian Barhoumi, Jabran Said bin al Qahtani, and Ghassan al Sharbi in the United
States, Afghanistan, Pakistan, and other countries, from on or about January 1996 to on
or about March 2002, willfully and knowingly joined an enterprise of persons who
shared a common criminal purpose and conspired and agreed with Usama bin Laden
(a’k/a Abu Abdullah), Saif al Adel, Ds. Ayman al Zawahiri (a/k/a “the Doctor™),
Muhammad Atef (a/k/a Abu Hafs al Masri), Zayn al Abidin Muhammad Husayn
(2/k/a/ Abu Zubayda, hereinafter “Abu Zubayda™), Binyam Muhammad, Noor al Deen,
Akrama al Sudani and other members and associates of the al Qlidlorgnniuﬁon,
known and unknown, to commit the following offenses trisble by military commission:
attacking civilians; attacking civilian objects; murder by an unprivileged belligerent;
destruction of property by an unprivileged belligerent; and terrorism.

14. In furtherance of this enterprise and conspiracy, al Sharbi, Barhoumi, al Qahtani, Abu
Zubayda, Binyam Muhammad, Noor al Deen, Akrama al Sudani, and other members or
associates of al Qaida committed the following overt acts:

s. In 1998 Barhoumi, an Algerian-citizen, attended the electronics and
explosives course at Khalden Camp in Afghamstan, an al Qaida-affiliated
training camp, where he received training in constructing and dismantling
elcctronically-controlled explosives.
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. After completing his training, Barhoumi became an explosives trainer for
al Qaida, training members of al Qaida on clectronically-controlied
explosives at remote locations.

. In or about August 2000, al Sharbi, 8 Saudi citizen and Electrical
engineering graduate of Embry Riddle University, in Prescott, Arizona,
departed the United States in search of terrorist training in Afghanistan.

. In July 2001, Muhammad Atef (/k/a/ Abu Hafs al Masri), the head of al
Qaida’s military committee and al Qaida’s military commander, wrote a
letter to Abu Muhammmad, the emir of al Qaida’s al Farouq Camp, asking
him to select two “brothers” from the camp to receive electronically-
controlled explosives training in Pakistan, for the purpose of establishing a
new and independent section of the military commiittee.

. In July 2001, al Sharbi attended the al Qaida-run 8! Faroug training camp,
where he was first introduced to Usama bin Laden. At al Farougq, al
Sharbi's training included, inter alia, physical training, military tactics,
weapons instruction, and fising on 2 variety of individual and crew-served
weapons. :

. During July and August 2001, al Sharbi stood watch with loaded weapons
at al Farouq at times when Usama bin Laden visited the camp.

From July 2001 to September 13, 2001, al Sharbi provided English
translation for another camp attendee’s military training at al Faroug, to

include translating the attendee’s personal bayat (“oath of allegiance”) to
Usama bin Laden.

. On or about September 13, 2001, anticipating a military response to al

Qaida’s attacks on the United States of Septemiber 11, 2001, al Sharbi and
the remaining trainees were ordered to evacuate al Farouq. Al Sharbi and
others fled the camp and were told to fire warning shots in the air if they
saw American missiles approaching,

Shortly after the Scptember 11 2001 attacks on the United States, al
Qahtani, a Saudi citizen and Electrical enginecring graduate of King Saud
University in Saudi Arabia, left Saudi Arabia with the intent to fight
against the Northem Alliance and American Forces, whom he expected
would soon be fighting in Afghanistan,

j. In October 2001, al Qahtani attended a newly established terrorist training
camp north of Kabul, where he received physical conditioning, and
training in the PK Machine gun and AK-47 assault rifle.
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k. Between late December 2001 and the end of February 2002, Abu
Zubayda, a high-ranking al Qaida recruiter and operational planner,
assisted in moving al Sharbi, al Qahtani and Binyam Muhammad from
Birmel, Afghanistan to a guest house in Faisalabad, Pekistan where they
would obtain further training.

1. By early March 2002, Abu Zubayda, Barhoumi, al Sharbi, al Qahtani, and
Binyam Muhammad had all arrived at the guest house in Faisalabad,
Pakistan, Barhoumi was to train al Sharbi, al Qahtani and Binyam

-Muhammad in building small, hand-held remote-detonation devices for

explosives that would later be used in Afghanistan against United States
forces.

m. In March 2002, after Barhoumi, al Sharbi and al Qahtani had all arrived at
the guest house, Abu Zubayda provided approximately $1,000 U.S.
. Dollars for the purchase of componeats to be used for training al Sharbi
and al Qahtani in making remote-detonation devices.

n. Shortly after receiving the money for the components, Barhoumi, Noor al
Deen and other individuals staying at the house went into downtown
Faisalabad with a five page list of electrical equipment and devices for
purchase which included, inter alia, electrical resistors, plastic resistors,
light bulbs for circuit board lights, plastic and ceramic diodes, circuit
testing boards, an ohmmeter, watches, soldering wire, soldering guns, wire
and coil, six cell phones of a specified model, transformers and an
clectronics manual.

0. After purchasing the necessary components, al Qahtani and al Sharbi
received training from Barhoumi on how to build hand-held remote-
detonation devices for explosives while at the guest house.

p. During March 2002, after his initial training, al Qahtani was given the
mission of constructing as many circuit boards as possible with the intent
to ship them to Afghanistan to be used as timing devices in bombs.

q. After their training was complcted and a sufficient number of circuit
boards were built, Abu Zubayda had directed that al Qahtani and al Sharbi
were to return to Afghanistan in order to use, and to train others to

construct remote-control devices to detonate car bombs against United
States forces,

r. During March 2002 al Qahtani wrote two instructional manuals on
assembling circuit boards that could be used as timing devices for bombs
and other improvised explosive devices.
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15. On March 28, 2002, Barhoumi, al Sharbi, al Qahtani, Abu Zubayda and others
were captured in a safc house in Faisalabad after authoritics raided the home.
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)
) PO2A

UNITED STATES OF AMERICA )

) Modification to PO 2, (Discovery Order)
v. )
)

GHASSAN ABDULLAH AL SHARBI ) March 3, 2006

a/k/a Abdullah al Muslim )
a’k/a Abu Muslim )
)
)

1. This filing modifies PO 2 (Discovery Order).

2. If either party objects to this modification, they shall file a motion in accordance with POM 4-
3 not later than 10 March 2006.

3. Add the following to paragraph 10, PO 2:

a. If a matter required to be disclosed is in electronic form, it shall be provided to the opposing
party in the same electronic form, unless the disclosing party is unable to do so as a result of a
circumstance beyond that party’s control, such as a proprietary program being unavailable to the
parties, security considerations, or other similar limitation. In the event electronic matter is provided in
a different form, the reason for doing so shall be specifically set forth in a transmittal document.

b. Electronic “searchability” of documents.

(1) Itis generally not possible to create a completely accurate, text-
searchable document using Optical Character Recognition (OCR) or other software, and no party is
required to vouch that a text search of any electronic document disclosed by that party will be 100%
accurate. While providing documents and other evidence in electronic form is the preferred method of
disclosure, and while electronic text searching is a useful technology, it is not a substitute for reading
or viewing the matter disclosed. A party receiving information in electronic media is responsible for
reading all such information.

(2) Matter shall be considered to have been disclosed pursuant to this
Discovery Order when the matter provided is viewable either as displayed on a computer monitor,
printed, or in other hard copy form, regardless of whether an electronic text search reveals any
particular information that is the object of a text search.

(3) At no time may a party convert a text-searchable or OCR document before serving it
on the opposing party in order to prevent the opposing party from using text-search software or tools.

4. Change paragraph 12.c. to read:

c. “Synopsis of a witness’ testimony™ is that which the sponsoring counsel has a good faith
basis to believe the witness will say, if called to testify.
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(1) A synopsis shall be prepared as though the subject witness is speaking (in the first person),
and shall be sufficiently detailed as to demonstrate both the testimony’s relevance and that the witness
has personal knowledge of the matter being offered into evidence. See Enclosure 1, POM 10-2 for
suggestions.

(2) If any matter that has been disclosed to an opposing party contains a complete synopsis of a
witness’ testimony, the document is identified by Bates stamp number or otherwise, and the location of
the document is reasonably described, no additional synopsis is required to be disclosed, provided that
the witness list refers to the matter as containing the synopsis. If a document contains a synopsis of
only a portion of a witness’ testimony, that document shall be identified as described above, but a
synopsis must be provided to the opposing party setting forth any additional matter about which the
witness is expected to testify. '

IT IS SO ORDERED:

/sl

DANIEL E. O’'TOOLE
CAPTAIN, JAGC, U.S. NAVY
Presiding Officer
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Hodges, Keith

From: Hodges, Keith

Sent: Tuesday, March 14, 2006 2:55 PM

To:

Cc:

Subject: Telephonic and Visitation Arrangements for Detainee al Sharbi

1. The purpose of this email is to assist the decision making process of whether detainee al Sharbi should be
allowed telephonic contact with family, and in conjunction with a session of the Commission involving detainee
al Sharbi, a visit from his family.

2. The defense counsel has been forthright with the Presiding Officer from the beginning that detainee al
Sharbi has refused to meet with him. The defense counsel requested time to arrange for family members and
others to attempt to have al Sharbi speak with counsel. The Presiding Officer has been receptive to the delays
thus far observing that meeting with the client for the first time in a courtroom was not conducive to the
attorney-client relationship.

3. During the February Trial Term at Guantanamo, the Presiding Officer held a conference attended by the JTF
SJA, JTF Chief of Staff, prosecutors, LT Kuebler (defense counsel), and others involved in U.S. v. Sharbi. The
purpose of the 8-5 session was to facilitate LT Kuebler's representation of al Sharbi because al Sharbi refused to
meet with LT Kuebler. LT Kuebler requested support for a telephone call from al Sharbi's parents to al Sharbi.
The JTF personnel said they would support the phone call, provided al Sharbi's parents made the call from a US
Embassy or elsewhere where the identity of the caller could be ascertained by US authorities. The prosecutors
supported the phone call too. The Presiding Officer strongly recommended that the phone call be arranged
consistent with security concerns.

4. During the same conference, the defense counsel also asked that al Sharbi's parents be allowed to meet with
him at GTMO, as was permitted in U.S. v. Hicks. The JTF explained that this could occur just prior to a
Commission hearing in which the detainee was scheduled to appear. The JTF and prosecutors supported the
visit of al Sharbi's parents to GTMO under the conditions set by the JTF, should the phone call be insufficient.
The Presiding Officer strongly recommended that the visit be arranged, if the phone call was insufficient to
convince al Sharbi to discuss detailed defense counsel's services with the defense counsel, consistent with
security concerns.

FOR THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers
Military Commission
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US v. al Sharbi - Summary of 8-5 Conference Page 1 of 3

Hodges, Keith
From: Hodges, Keith (N

Sent:  Wednesday, March 15, 2006 1:17 PM

Subject: US v. al Sharbi - Summary of 8-5 Conference

U.S. v. al SHARBI
8-5 Conference Summary
28 Feb 2006

1. A conference was held at the request of the PO to receive a status update on Detailed Defense
Counsel (DDC) concerns expressed in his 15 Feb 06 email about access to his client and difficulty
establishing an attorney-client relationship. With the consent of the parties, the following personnel
were present:

LT Kuebler, Detailed Defense Counsel (DDC)
Mr. Rachlin, Civilian Defense Counsel

COL Sullivan, Chief Defense Counsel

LT Prosecutor (Pros)

CPT Prosecutor

COL JTF representative

LTC JTF representative

Mr. Harvey, Clerk of Commissions

Mr. Hodges, Assistant to the Presiding Officer

2. DDC indicated that he has requested to meet with the accused, but the accused has not yet consented
to meet him. To encourage the accused to meet with him, DDC obtained a letter from the accused’s
father and delivered it to the accused. Despite having the letter, the accused has not yet agreed to meet
with DDC. However, in a letter to LT Kuebler, the accused indicated a desire to meet with his father.
LT Kuebler represented that he has worked closely and cooperatively with the accused’s father, who is
willing to travel to GTMO to meet with his son. DDC’s expectation is that the father will affirmatively
encourage the accused to accept representation by DDC and that this would likely be a significant factor
in providing a favorable environment in which LT Kuebler can further attempt to meet with the accused
and establish an attorney-client relationship with him.

3. The JTF representatives indicated that, in order to meet with counsel, the accused is required to move
from his present location, because his present location is not conducive to a visit by counsel. Security
arrangements and the configuration of the physical facilities were not designed with counsel visits in
mind. Facilities are available elsewhere that are appropriate for visits with counsel and the accused is
authorized to use those facilities, however, the accused has thus far not been willing to go to those
facilities.

4. The JTF representatives confirmed that, in an effort to facilitate a meeting between DDC and the
accused, MGEN Hood met with the accused. DDC confirmed that he understood the accused had a
favorable reaction to the visit and that it was during this visit that the accused passed the letter to the
MGEN, for deliver to DDC, indicating his desire to meet with his father.

RE 26 (al Sharbi)
Page 1 of 11

3/15/2006 118



US v. al Sharbi - Summary of 8-5 Conference Page 2 of 3

5. MGEN Hood provided assurances to LT Kuebler that if a visit with the accused’s family is arranged
by the defense, the JTF will extend its support to facilitating the visit at Guantanamo Bay. JTF
representatives emphasized that necessary arrangements, which are external to the JTF, such as travel
and visas, were the responsibility of the defense.

6. DDC acknowledged travel arrangements, visas and other arrangement external to the JTF were
defense responsibilities and he indicated that he was working on those arrangements. JTF
representatives indicated that, consistent with MGEN Hood’s offer, JTF will facilitate a meeting with
family members in conjunction with a session of the commission in the commission building. DDC had
no objection to the venue for the meeting, but questioned the efficacy of first meeting the accused only
minutes before his first appearance before the commission. JTF representatives provided DDC with a
primary point of contact (LCDR (§for coordinating the family visit.

7. In addition to facilitating a visit by family members, the JTF representatives indicated that they were
prepared to facilitate a phone call from a family member to the accused. Such a phone call would be
permitted, provided it was initiated from the U.S. Embassy or a similar government facility, where the
caller’s ID could be verified and further provided that the call was monitored. DDC acknowledged this
offer, but indicated he needed to consider further whether such a call would be helpful.

8. The PO asked if there was anything else the DDC wished to request of the JTF in order to facilitate
his meeting with the accused. DDC had no other requests.

10. The parties agreed to proceed as follows:

a. Defense:

1 - DDC will provide a request to the Prosecution, to LCDR (jof the JTF staff, and to the PO for
such delay as the DDC deems necessary in order to facilitate a family visit for the accused.

2 — In support of that request for delay, DDC will provide to the Prosecution and to the PO a plan of
action with milestones needed to accomplish a family visit.

3 — DDC requested that the session scheduled for 28 Feb 2006 be delayed, pending consideration of the
broader request for delay to accomplish a family visit.

b. Prosecution:

1 ~In reply to any request for delay, the Prosecution will coordinate with the JTF staff and provide a
written response to the defense and to the PO.

2 — The Prosecution indicated they are prepared to proceed with a session as scheduled on 28 Feb 2006
but did not object to a delay of that session in order to consider and respond to the defense’s broader
request for delay.

¢. JTF Staff:

1 — JTF Staff agreed to develop and to submit to the prosecution and to the defense a support plan for
the family visit, beginning with Day-1 as the day the family arrives in Guantanamo Bay.

2 — JTF Staff reiterated that they will facilitate a phone call between the accused and his family, under

RE 26 (al Sharbi)
Page 2 of 11

3/15/2006 119



US v. al Sharbi - Summary of 8-5 Conference Page 3 of 3

the conditions noted.
11. The Assistant will make this document, and the following items, a Review Exhibit:

a. Email from LT Kuebler of 15 Feb (Update email), APO email of 15 Feb setting the 8-5
conference, 22 Feb email from LT Kuebler with other developments, and 22 Feb APO reply. This
document is a single thread of emails.

b. APO email of 14 March SUBJ: First Session in US v. al Sharbi, and LT Kuebler’s reply and
attachment forwarded with that reply.

/s/

DANIEL E. O'TOOLE
CAPTAIN, JAGC, U.S. NAVY
Presiding Officer

RE 26 (al Sharbi)
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Hodges, Keith
From: Kuebler, william, LT, DoD oGC (NG

Sent: Wednesday, February 22, 2006 9:59 AM
To: 'Hodges, Keith'; Kuebler, William, LT, DoD OGC

Subject: RE: Contact issues: U.S. v. al Sharbi - 8-5 Conference at GTMO

Sir,

1. In order to bring you up to date on events occurring since our iast e-mail exchange and request further
appropriate action conceming this matter, the following information is provided:

‘2. Major General Hood (Commander, JTF GTMO) personally contacted Colonel Sullivan last Friday to discuss
the difficulties | have encountered in attempting to establish contact with Mr. al Sharbi. MG Hood said that he
would himself attempt to persuade Mr. al Sharbi to meet with me, that | should be prepared to travel to Miami at a
moment's notice, and that JTF would do whatever was necessary to get me from Miami to GTMO ASAP.
Accordingly, | made travel arrangements in anticipation of travel to GTMO early this week, but learned over the
weekend, via e-mail from LT*hat despite MG Hood's efforts, Mr. al Sharbi had refused to meet with me.
Nonetheless, a number of positive indications did come out of MG Hood's discussions with Mr. al Sharbi as
related to Col. Sullivan. Specifically, MG Hood indicated that Mr. al Sharbi reacted positively when MG Hood
mentioned that | might be able to facilitate a meeting or other contact with Mr. al Sharbi's family. MG Hood
indicated that Mr. al Sharbi's family would only be permitted to travel to GTMO if authorized by appropriate
authority (i.e., the Department of State), but ensured that they would be well-treated in the event they are
permitted to travel to GTMO. As | may have mentioned previously, | have been in contact with Mr. al Sharbi's
family in Saudi Arabia. His father has been very cooperative and has offered his support and assistance in
attempting to obtain his son's agreement to meet and cooperate with counse! in connection with military
commission proceedings. Accordingly, | do not believe that | will have exhausted all reasonable efforts to
establish a relationship with Mr. al Sharbi uniess and until | am permitted to pursue this particular course of action
(again, | believe that similar consideration has been afforded to prospective counsel in another case originally
scheduled to go forward next week). Although | will work to facilitate a meeting between Mr. ai Sharbi and his
family at the earliest possible date, even with MG Hood's gracious offer of support, | don't see any way such a
meeting can take place by next week. | am, however, hopeful that such a meeting couid take place sometime in
March, before the next anticipated “trial term" in GTMO.

3. As | have said before, | believe the "worst case scenario” for my formation of an effective attorney-client
relationship with Mr. al Sharbi would consist of a forced meeting immediately (even a day or two) prior to the initial
session of the commission. Even if | am able to meet with Mr. al Sharbi in some form or fashion next week, |
consider it extremely unlikely that | will obtain his consent to represent him and be prepared to go forward next
week. Moreover, the prospect of an initial session as early as next week may adversely influence the manner in
which | engage with him in our initial meeting(s), i.e., | may be compelled to "rush" the formation of a relationship,
a concern to which you directed my attention during our January conference call.

4. Based on the foregoing, and in order to spare all parties the logistical hardship in preparing for and attending a
session next week, | respectfully request the PO to order a delay in the commencement of commission
proceedings until, tentatively, the April "trial term™ in GTMO. This is not a request for postponement of the "8-5"
session directed by the PO to take pilace in GTMO on 28 Feb 06.

VR, WCK

From: Hodges, Keith
Sent: Wednesday, February 15, 2006 17:20

To: Kuebler, William, LT, DoD OGC; Hodges, Kelth
Cc:*
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Subject: Contact issues: U.S. v. al Sharbi - 8-5 Conference at GTMO

1. CAPT O'Toole has directed that I send the addresses the following instructions. The Chief
Defense Counsel, Chief Prosecutor, and LT Kuebler are requested to acknowledge receipt.

2. At 0900, 28 February, at the Commissions building at Guantanamo Naval Base, the Presiding
Officer will hold an 8-5 conference for the purpose of discussing issues concerning the Defense's
access to Mr. al Sharbi raised in LT Kuebler's email. The time may be adjusted to accommodate
attendees, but the conference needs to be held on that day. The focus of the discussions will not
be the past except as necessary to work for a systemic solution for the future.

3. The Presiding Officer desires the following persons to be present:

a. All defense counsel on the case. Mr Rachin is invited to attend.

b. Prosecutors on the case.

c. The Chief Defense Counsel and the Chief Prosecutor.

d. A representative from the JTF SJA office (preferably the SJA.)

e. Those personnel from JDOG and/or JTF necessary to discuss how LT Kuebler might have
contact with his client under the circumstances. These persons should be of sufficient position
that they can "make happen" those arrangements that might be agreed upon.

3. The Chief Defense counsel is requested to ensure that the necessary logistical arrangements
have been made so that LT Kuebler will be at this conference. Further, the Chief Defense
Counsel is requested to extend an invitation to Mr. Rachin to attend, and if he wishes to attend,
to make the necessary arrangements.

4. The Chief Prosecutor is requested to identify and notify those persons listed in paragraph 3b,
3d and 3e above and coordinate their presence. Authority to speak for the command is the key
with respect to 3e.

5. The Defense in al Sharbi perform those steps to request a visit with Mr al Sharbi on 1 AND 2
March in the event that the 8-5 results in suitable arrangements for the Defense to visit the client.
(There is no point in missing this opportunity to visit with the client while counsel are already at
GTMO.)

6. If any clarification is necessary, please advise me immediately.

7. The date for the initial session in US v. al Sharbi remains unchanged.

BY DIRECTION OF THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers

Militai Commission
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From: Kuebler, william, LT, oD ocC (IIINEEGEGEGEGEGNGEGEED

Sent: Wednesday, February 15, 2006 4.05 PM
To: 'Hodges, Keith'

Subject: U.S. v. al Sharbi
-Sir,

Pursuant to your request for an update as to my status NLT 15 Feb 06, the following information is
provided:

On 17 Jan 06, | submitted a written request, via e-mail, to LT Clay {jiJasking for the prosecution's
assistance in facilitating a face-to-face meeting with Mr. al Sharbi, i.e., one that would not require his
consent to be moved to a different camp. | specifically asked to be taken to see Mr. al Sharbi on § Feb
06. LT@lagreed to discuss the request with the JTF. Shortly before departing for GTMO, | called LT
@ ascertain the status of the request. He informed me that the JTF would “assist in any way they
can," or words to that effect, but that | would not be allowed to see Mr. al Sharbi in his cell.

Mr. Rachlin and | traveled to GTMO on 4 Feb 06. We met with LCOR () Deputy SJA, JTF GTMO,
on the moming of § Feb 06. LCD nfirmed that we would not be permitted to see Mr. al Sharbi
in his cell and then chastised us for not "arranging to see" Mr. al Sharbi with his office - a strange remark
in light of the prosecution's agreement to help facilitate a meeting for 5 Feb 06 and the JTF's knowledge
and refusal of our request. LCDR hen said that he would see what he could do about setting up
a meeting the next day, 6 Feb 06.

On the moming of 6 Feb 06, | received an e-mail from LCDR (iffindicating that JTF personnel had
attempted to move Mr. al Sharbi for a meeting with counsel and that he had refused. Later that day, | met
with the JTF SJA, LTC () and reiterated my desire to be taken to see Mr. al Sharbi in his cell. LTC
@i that | would not be permitted this type of access to Mr. al Sharbi, citing concems over "camp
dynamics"” as a basis - specifically, he noted a concemn that if | were now taken to see Mr. al Sharbi
contrary to his expressed desire not to meet with me, Mr. al Sharbi might use his influence with other
detainees to create "problems" for the staff. | subsequently met with the JTF Commander, Major General
Hood, at his request. MG Hood agreed to use the good offices of the JTF cultural advisor, and possibly
even meet with Mr. al Sharbi himself, in order to persuade Mr. al Sharbi to meet with me.

Upon return to the D.C. area and relocation to new spaces occasioned by the flooding of our offices, on
10 Feb 06, | located and reviewed discovery materials provided by the prosecution while | was TDY/TAD.,
Included were statements from LTC {Jend the JTF cultural advisor describing the prosecution's
service of charges on Mr. al Sharbi in Nov 05 - approximately two weeks after my first visit to GTMO. At
the time, Mr. al Sharbi was participating in a hunger strike and was being detained in a medical facility
with other detainees. The prosecutor serving charges was allowed to enter the facility, along with the
cultural advisor and the SJA. Mr. al Sharbi was told that there were two men who needed to "speak with
him in private." He consented, was wheeled outside the facility and served with his charges.

| should note that when | traveled to GTMO the first time, in mid-Nov 05, and Mr. al Sharbi reportedly
“refused” to meet with me, | specifically asked LCDR nd LTC @I it would be possible to see
Mr. al Sharbi in the medical facility. | was told that | would not be allowed to enter the facility, and
moreover, that such action would be imprudent because there would be no way to accomplish a meeting
outside the view of the other detainees, thereby creating the appearance that Mr. al Sharbi was somehow
"cooperating” with the government. In view of the aforementioned statements, it appears that this is not
true and that the JTF staff, had they been so inclined, could have provided me with precisely the same
type of access, in a somewhat confidential setting, as they provided to the prosecution. in addition, after |
became aware of the fact that Mr. al Sharbi had been served in some manner b prosecution within
the medical facility, | recall discussing the matter with LCOR (D LCDRﬂdistinguished the
prosecution visit, indicating that prior to meeting with the prosecution, Mr. al Sharbi was informed as to
the purpose of their visit and that he had somehow agreed or consented to a meeting in order to be
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served. | believe LCOR (ifrepeated this claim when | met with him in GTMO last week. The swom
statements provided in discovery, however, do not support the contention that Mr. al Sharbi was aware of
why he was being taken out of the medical facility before he was served. Rather, they indicate that the
prosecution was allowed to establish contact in precisely the manner | suggested in my 17 Jan 06 e-mail
to LT ' am certainly not accusing LCDR (iJof intentionally deceiving me - | believe it more

likely that he was mistaken. His comments are, however, reflective of the fact that | have not been
extended the same courtesy as the prosecution.

As things stand, | have not met with Mr. al Sharbi and cannot provide any information with respect to his
desires concerning counsel, whether he wishes to proceed pro se, and/or whether he is presently

competent to make these determinations. Although he has reportedly expressed an unwillingness to
meet with me, | have no personal knowledge as to how "invitations” to meet with me have been
presented or exactly how he has responded. Moreover, it appears that absent outside intervention, the
JTF will continue to disparately treat the prosecution and defense in this case.

Based on the foregoing, | must respectfully request additional time (until at least the April trial term)
before the commencement of commission proceedings in this case in order to continue my efforts to
establish an attorney-client relationship with Mr. al Sharbi. | recently submitted a request to the JTF to
permit Mr. al Sharbi's father and mother to telephone or visit him in an effort to encourage his cooperation
with counsel (it is my understanding that delay for similar reasons was recently provided to counsel in
another case). | hope to receive a response to this request soon. My fear is that if commission
proceedings commence, as currently scheduled, the week of 27 Feb 06, Mr. al Sharbi will be moved, with
or without his consent (likely the latter), to the commission building and that my first meeting with him will
take place moments before we go on the record and discuss his elections concering counsel. My hope
is to avoid an "involuntary” meeting through the intervention of Mr. al Sharbi's family, or (less likely) the
JTF cultural advisor. However, if these efforts are unsuccessful, the JTF persists in its refusal to provide
me with access to Mr. al Sharbi in the camp, and our first meeting must be a "forced” meeting of some
type, | think it would be far better, and far more likely to eventually yield a positive result, if the meeting
took place well in advance of the "initial session” in Mr. al Sharbi's case.

If the JTF permits Mr. al Sharbi to have contact with his family, | will endeavor to arrange for such contact

at the earliest possible date. | currently plan to travel to GTMO the week of 27 Feb and attempt again to
meet with Mr. al Sharbi.

VR, WCK
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Hodges, Keith

From: Kuebler, Witliam, LT, DoD OGC (NG
Sent: Tuesday, March 14, 2006 12:45 PM

To:

Subject: RE: First Session in US v. al Sharbi
Attachments: Request for telephone contact between accused and Family.pdf

Sir,

1. 1 contacted LCOR (iipefore leaving GTMO the week of our 8-5. He indicated that it would be best to
have some idea of a timeline before working out the details of a plan for a visit by Mr. al Sharbi's parents. Shortly
after returning to my office, | contacted Mr. al Sharbi's father to confirm his willingness to travel to Cuba. He
indicated that only he (not Mr. al Sharbi's mother) would be coming. | also contacted Ms. Karer{iVictim-
Witness Coordinator for the Office of the Appointing Authority. Ms. {Jgraciously offered to provide support in
obtaining necessary clearances for Mr. al Sharbi to travel to Cuba for the initial session in his son's case.

2. In the meantime, in response to the Presiding Officer's direction to consider whether | wanted to arrange a
telephone call, | have come to the conclusion that it would be best to arrange a telephone call at the earliest
opportunity. Ms nce again, has graciously offered to assist. | provided her with a written request
(addressed to the Appointing Authority) this morning, asking that Mr. al Sharbi be permitted to telephone his
parents at the U.S. Consulate in Jeddah (the request is attached).

3. Finally, | am making arrangements for a trip to Jeddah, Saudi Arabia, the week of 10 April. Assuming all goes
as anticipated with respect to the phone call and Mr. al Sharbi, Sr.'s planned travel to Cuba, my trip may be
unnecessary, however, given the logistical hurdles involved, | wanted to start making appropriate arrangements in
the event it appears that my traveling to Saudi Arabia will be beneficial in achieving the desired result in this
matter.

4. In short, | believe | am making progress towards the objectives for which the Presiding Officer granted delay in
this case, and am optimistic after speaking with Ms. hat everything can be in place for an initial session the
week of 24 April. Accordingly, | would ask that the Presiding Officer not schedule an initial session prior to that
week.

VR, WCK
----- Original Message-----

From: Hodges, Keith
Sent: Tuesday, March 14, 2006 08:37

Subject: First Session in US v. al Sharbi

LT Kuebler, the Presiding Officer desires an update that answers the below. Please do this as
soon as you can.

1. Please provide a quick update on where you are in terms of meeting/working with Mr. al
Sharbi and discussing his counsel choices?

RE 26 (al Sharbi)
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2. Is there any reason the Presiding Officer should not hold a session during the week of:

a.3 Apr.
b. 24 Apr.

Please advise soonest.

FOR THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers
Military Commission

RE 26 (al Sharbi)
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13 Mar 06

From: LT William C. Kuebler, JAGC, USN, Detailed Defense Counsel
To:  Mr. John D. Altenberg, Jr., Appointing Authority for Military Commissions

Subj: REQUEST FOR TELEPHONE CONTACT BETWEEN ACCUSED AND FAMILY

Ref: (a) Military Commission Instruction No. 4
(b) Military Commission Instruction No. 8

(¢) Phonecon w/ Ms. (D f 9 Mar 06

1. Pursuant to reference (&), on or about 14 November 2005, I was detailed to represent Ghassan
Abdullah Al-Sharbi, a Saudi national held at Naval Station Guantanamo Bay, Cuba, in
connection with a charge referred for trial by Military Commission. Mr. Al-Sharbi has, however,
declined repeated invitations to meet with me. As a result, I do not currently have an attorney-
client relationship with Mr. Al-Sharbi, and fear significant impairment of my ability to represent
him in the event he does not ultimately accept my representation and am I ordered to represent
him in connection with Commission proceedings.

2. The Presiding Officer in Mr, Al-Sharbi’s case originally scheduled an initial session for 1
March 2006. At a conference conducted pursuant to paragraph 5 of reference (b) (an “8-5
conference™), on 28 February 2006, I obtained a delay in the commencement of Commission
proceedings to coordinate travel by Mr. Al-Sharbi’s parents to Cuba in connection with the
initial session of his Commission. As I explained to the Presiding Officer, I have been in contact
with Mr. Al-Sharbi’s father, who resides in Jeddah, Saudi Arabia. He has been very cooperative
and has expressed his willingness to encourage his son to cooperate with counsel in this case, It
is my hope that Mr. Al-Sharbi will respond positively to this encouragement. In addition, at the
8-5 conference, representatives of the Joint Task Force, Guantanamo Bay, indicated that it would
be possible to arrange for a telephone call between Mr. Al-Sharbi and his family, provided the
family is willing to travel to a nearby U.S. Embassy or Consulate. 1 was directed to consider
whether ] wanted to arrange a telephone call in addition to a visit. After giving the matter
consideration and discussing it with Mr. Al-Sharbi’s father, I believe it would be best to arrange
for telephone contact between Mr. Al-Sharbi and his parents before a visit. There isa U.S,
Consulate in Jeddah, Saudi Arabia, at which they can readily receive a telephone call from their
son.

3. In light of the foregoing, and pursuant to reference (c), I respectfully request your assistance
in facilitating telephone contact between Mr, Al-Sharbi and his parents at the earliest possible
date. The purpose of the telephone call would be for Mr. Al-Sharbi’s parents to speak with their
son and encourage him to work with his detailed counsel to conduct a zealous defense in his
Commission case. Participants in the telephone call would include Mr. Al-Sharbi’s father,
Abdullah Ghazi Al-Sherbi, and his mother, Khadija Abdulrahim Bukhari. I am able to contact
Mr. Al-Sharbi’s father by telephone or e-mail and can advise him of a date and time at which he
and his wife should report to the U.S. Consulate in Jeddah.,

RE 26 (al Sharbi)
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4. Should you have any questions or concerns regarding this request, please contact me at-

y ER
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Hodges, Keith
From: Hodges, Keith (i NEEGEGED

Sent:  Friday, March 24, 2006 1:42 PM

To: Hodiesl Keith'l Kueblerl William, LT, DoD OGC; (.- 7. DoD OGC;

Subject: RE: Special Request for Relief IAW POM#4-3 for extension of Prosecution's discovery deadline ico
US v al Sharbi

In the absence of defense objection, the Presiding Officer grants the prosecution's request for an extension.
BY DIRECTION OF THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers
Military Commission

From: Hodges, Keith
Sent: Friday, March 24, 2006 10:27 AM

Subject: RE: Special Request for Rellef JAW POM#4-3 for extension of Prosecution's discovery deadline ico US v
al Sharbi

LT Kuebler,
1. It appears there is no objection from the defense.

2. If you believe that what the prosecution has done or failed to do requires relief, you may file
a motion. See POM # 4-3.

3. The Presiding Officer does not accept your characterization "no delay in the commencement
of proceedings thus far can be fairly attributed to Mr. al Sharbi." If such is the case and that
"fact” merits relief, you may file a motion.

FOR THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers

Militai Commission

RE 27 (al Sharbi)
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S g

From: Kuebler, William, LT, DoD OGC (NN

Sent: Friday, March 24, 2006 10:20 AM

Subject: RE: Special Request for Relief IAW POM#4-3 for extension of Prosecution's discovery deadline ico US v
al Sharbi

Sir,

First, given my current status (i.e., | have been detailed, but do not represent Mr. al Sharbi), | do not believe |
have standing to agree or object to the prosecution request.

Second, | would like to note for the record that since the prosecution has thus far been unable to discharge its
initial discovery obligation to Mr. al Sharbi, and will not be able to do so before (at least) 1 May 20086, it does not
appear that the prosecution has, at any time to date, been prepared to go forward in this case. Accordingly, no
delay in the commencement of proceedings thus far can be fairly attributed to Mr. al Sharbi.

VR, WCK

-----QOriginal Message-----
From: Hodges, Kei
Sent: Thursday, March 23, 2006 17:44

Subject: RE: Special Request for Relief IAW POM#4-3 for extension of Prosecution's discovery deadline
ico US v al Sharbi

Does the defense object?

Keith Hodges
Assistant

From:
Sent: Thursday, March 23, 2006 5:31 PM

Subject: Special Request for Relief IAW POM#4-3 for extension of Prosecution's discovery deadline ico
US v al Sharbi

Captain O'Toole,

In accordance with POM #4-3 the Prosecution makes a special request for relief for an additional

RE 27 (al Sharbi)
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Message Page 3 of 3

extension of the Prosecution's discovery deadline ico U.S. v al Sharbi. In regard to discovery,
the Prosecution has worked with due diligence since the inception of this case. However, there
is certain evidence that falls under the discovery order that is still pending approval for release
and/or declassification from various originating agencies. Furthermore, a recent change to FBI
policy requires an additional internal (to FBI) process that has delayed an anticipated release of
most of the FBI documents. The Prosecution respectfully moves that the Presiding Officer grant
an extension of the Prosecution's deadline for discovery to 1 May 2006 so that the Prosecution
may obtain final release authority for the remaining evidence.

Very Respectfully,

LT

Lead prosecutor
United States v al Sharbi

RE 27 (al Sharbi)
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Trial Order - US v. al Sharbi Page 1 of 1

Hodges, Keith
From:  Hodges, Keith{ D

Sent:  Wednesday, April 12, 2006 11:39 AM

- —

Subject: Trial Order - US v. al Sharbi

The Presiding Officer advises he intends to conduct the following business at Guantanamo
during the 24 April session in US v. al Sharbi:

1. Conduct an initial session.

2. Voir dire. Counsel shall be prepared to conduct voir dire and make challenges of the
Presiding Officer.

3. Entry of pleas (if the defense requests to reserve entry of pleas and/or to reserve on
motions, the Presiding Officer advises he will grant that request.)

4. The Presiding Officer will schedule specific case sessions during the term that best meet
the ends of justice taking into account the needs of the parties, the Commission, and a full and
fair trial.

BY DIRECTION OF THE PRESIDING OFFICER
Keith Hodges
Assistant to the Presiding Officers

Military Commission
Voice:
Fax:

RE 28 (al Sharbi)
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AL SHARBI
REVIEW EXHIBIT 29

Review Exhibit (RE) 29 is curriculum vitae of Translators “A” and “B.”

RE 29 consists of 7 pages.

Translators A and B have requested, and the Presiding Officer has determined
that RE 29 not be released on the Department of Defense Public Affairs web site.
In this instance Translators A and B’s right to personal privacy outweighs the
public interest in this information.

RE 29 was released to the parties in the case in litigation, and will be included as
part of the record of trial for consideration of reviewing authorities.

I certify that this is an accurate summary of RE 29.
/Isigned//

M. Harvey
Chief Clerk of Military Commissions
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Military Commission Case No. 05-0005

)

UNITED STATES ) Military Commission Members
)

v. ) Appointing Order No. 06-0004

)

GHASSAN ABDULLAH AL SHARBI )

a/k/a Abdullah al Muslim ) FEB 0 1 2006

a/k/a Abu Muslim )
)

Appointing Order No. 05-0006 dated December 12, 2005, appointing military
commission members in the above-styled case, is amended as follows:

Lieutenant Colone! (JUSMC, Second Alternate Member, is
excused from participation in the case of United States v. Ghassan Abdullah Al
Sharbi, pursuant to Paragraph (4)(A)3) of Military Commission Order No.

1 dated August 31, 2005, due to his impending terminal leave and retirement

effective May 1, 2006.
S AT

John D. Altenburg, Jr.
Appointing Authority
for Military Commissions

RE 30 (al Sharbi)
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DEPARTMENT OF DEFENSE
OFFICE OF THE APPOINTING AUTHORITY
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1640

APPOINTING ORDER No. 06-0010 March 27, 2006

Appointing Order Numbers 05-0004, 05-0005, 05-0006, 05-0007, 05-0008, and
06-0001, appointing military commission members, are amended as follows:

Colone! (D USAF, Member, is excused from participation in all
military commission cases, pursuant to Paragraph (4)(A)(3) of Military Commission
Order No. | dated August 31, 2005, due to his impending retirement.

o 4L

John D. Altenburg,
Appointing Authority
for Military Commissions

cc:

Presiding Officer

Chief Prosecutor for Military Commissions
Chief Defense Counsel for Military Commissions
Detailed Military Defense Counsel

RE 30 (al Sharbi)
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OFFICE OF THE SECRETARY OF DEFENSE
OFFICE OF MILITARY COMMISSIONS
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

February 14, 2006

Dear Commande/{l)

I have reviewed your request to be excused as a panel member for the Military
Commissions. While I understand your concern regarding a possible career opportunity, your
request is denied.

Serving as a member of the Military Commissions is an important duty. You were
nominated by your service and selected to serve. Military Commission members are chosen
based on their age, education, training, experience, length of service, and judicial temperament.
They are absolutely critical to the process of affording all defendants a full and fair trial.

v{&éﬁf _~ a :Q

Appointing Autho
for Military Commissions

RE 30 (al Sharbi)
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Index of Current POMs ~ April 23, 2006

See also: http://www.defenselink.mil/news/Aug2004/commissions_memoranda.html|

Number

W 0O N OO 1 A W N =
]

= = = N = W= NN
*

-
- O
]
N

12-1
13-1*
14-1*
(15)

16

(17)
18

Topic

Presiding Officers Memoranda

Appointment and Role of the Assistant to the Presiding Officers
Communications, Contact, and Problem Solving

Motions Practice

Spectators at Military Commissions

Requesting Conclusive Notice to be Taken

Access to Evidence, Discovery, and Notice Provisions

Trial Exhibits

Obtaining Protective Orders and Requests for Limited Disclosure
Presiding Officer Determinations on Defense Witness Requests

Qualifications of Translators / Interpreters and Detecting
Possible Errors or Incorrect Translation / Interpretation

During Commission Trials

Filings Inventory

Records of Trial and Session Transcripts
Commissions Library

There is currently no POM 15

Rules of Commission Trial Practice Concerning Decorum of
Commission Personnel, Parties, and Witnesses

There is currently no POM 17
8-5 Conferences

* - Also a joint document issued with the Chief Clerk for Military Commissions.
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Date

September 14, 2005
September 14, 2005
September 8, 2005
September 20, 2005
September 19, 2005
September 9, 2005
September 8, 2005
September 21, 2005
September 14, 2005
September 30, 2005
September 7, 2005

September 29, 2005
September 26, 2005
September 8, 2005

February 16, 2006

March 21, 2006
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Filings Inventory —

US v. al Sharbi

Issued in accordance with POM #12-1.
See POM 12-1 as to counsel responsibilities.

- This Filings Inventory includes only those matters filed since4 Nov 2005.

Prosecution (P designations)

Status /Disposition/Notes
Motion OR = First filing in series
Name ' Filed | Response Reply Letter indicates filings submitted after

initial filing in the series.
R=Reference

RE 32 (al Sharbi)
. Page 10of7
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Defense (D Designations)
Dates in red indicate due dates

Designation
Name

Motion
Filed /
Attachs

Response
Filed /
Aftachs

Reply
Filed /
Attachs

Letter indicates filings submitted after initial

Status /Disposition/Notes
OR = First filing in series

filing in the series.
Ref=Reference

Filings Inventory, US v al Sharbi, 2

145
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PO Designations

Status /Disposition/Notes
Designation ORIG = First filing in series RE
Name Letter indicates filings submitted after initial filing in the
ro) series.
Ref =Reference
PO 1 - Scheduling o Initial directions of PO w/ three attachments, Dec 21 05 ORIG -8
¢ A. Announcement of Feb trial term, 19 Jan 06 A-12
o B. Email from DDC and PO reply regarding the Feb session B-17
(23 Jan 06) C-18
o C. Trial order for February term, 23 Jan 06 D-21

o D. Prosecution proposed trial schedule

© NOTE. Defense requirement for trial schedule delayed until
1 Mar.

o NOTE: 8-5 held at GTMO, 28 Feb. See RE 26.

PO 2 - Discovery e Discovery Order, Dec 21 05. ORIG -9
¢ NOTE: Prosecution request for extension of discovery A-24
granted until 27 Mar.

¢ A. Modification to Discovery Order (3 Mar 06).
« NOTE Prosecution given delay until 1 May. See RE 27.

PO 3 - Jan-Feb schedule and Pro Se o Email not requiring Jan 06 session and PO instructions — ORIG - 11
Dec 30
PO 4 - Voir Dire o Presiding Officers biographical summary. ORIG - 13

¢ Note: PO sent supplement to Voir Dire materials, 22 Feb
06. This was made RE 22.

PO 5 - Motions ¢ 25 Jan APO email RE Preserving Objections and POM 4-3 ORIG - 19
and 12-1

RE 32 (al Sharbi)
Page 3of 7
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PROTECTIVE ORDERS

Pro Ord
#

Designation
when signed

Signed
Pages

Date

Topic

Protective
Order# 1

23 Jan 06

ID of all witnesses

14

Protective
Order # 2

23 Jan 06

ID of investigators

15

Protective
Order #3

23 Jan 06

FOUO and other markings

16

Filings Inventory, US v al Sharbi, 4

147

RE 32 (al Sharbi)
Page 4 of 7




Inactive Section

Prosecution (P designations)

Name Motion | Response Reply Status /Disposition/Notes RE
Filed OR = First filing in series
Letter indicates filings submitted after initial filing in the
series.
Ref=Reference Notes
P —1: Motion to Join Cases | 6 Feb POM 4-3 OR: Motion filed OR-20

(6 Feb 06)

Note: Motion withdrawn with no objection from defense. See RE
23

Filings Inventory, US v al Sharbi, §

RE 32 (al Sharbi)
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Inactive Section

Defense (D Designations)

Designation
Name

Motion
Filed /
Attachs

Response
Filed /
Attachs

Reply
Filed /
Attachs

Status /Disposition/Notes
OR = First filing in series

Letter indicates filings submitted after initial

filing in the series.
Ref=Reference

Filings Inventory, US v al Sharbi, 6

149
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Inactive Section

PO Designations

Designation
Name

(PO)

Status /Disposition/Notes
OR = First filing in series

Letter indicates filings submitted after initial filing in the

series.
Ref =Reference

Filings Inventory, US v al Sharbi, 7
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